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Instanter,acopyofwhichisherewithserveduponyou.

Respectfullysubmitted,

TOYALAMERICA,INC.
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TOYALAMERICA,INC.,formerlyknown)
asALCAN-TOYOAMERICA,INC.,a)APR2:32O9
foreigncorporation,)STATEOFILUNOIS

)PoHuanControlBowd
Respondent.)

MOTIONFORLEAVETOAMEND
RESPONDENT’SCLOSINGARGUMENT&POST-HEARINGBRIEF

ANDFILEANAMENDEDBRIEFINSTANTER

NOWCOMESRespondent,ToyalAmerica,Inc.(hereinafter,“Toyal”),byandthroughits

attorneys,DrinkerBiddle&ReathLLP,andrespectfullyrequestsleavetoamenditsClosing

ArgumentandPost-HearingBrief(“Brief’)withcertaincorrectionsand/orclarifications,andfilean

AmendedBriefinstanter.Insupportthereof,Toyalstatesasfollows:

1.ToyalsubmitteditsClosingArgumentandPost-HearingBriefpertheHearing

Officer’sorderonApril10,2009.

2.Subsequently,itwasbroughttoToyal’sattentionthatcertainstatementsinitsBrief

regardingthelackofissuanceofNoticesofViolation(“NOVs”)receivedbyToyalfromtheIllinois

EnvironmentalProtectionAgency(“IEPA”)subsequentto1998shouldhavebeenmorespecifically

limitedtoNOVsregardingairissuesonly,inordertobecongruentwiththehearingtestimonyof

Mr.BarryVanHooseandMr.RayMalmgren.(SeeTr.,12/10/08,p.173:4-10andp.226:10-15).

Inaddition,Toyal’sdiscussionofitsexpertMr.McClure’seconomicbenefitanalysisshouldhave

beenmoreclearlylimitedtorelianceonMr.McClure’stestimonyattheDecember1
1th

hearing.

Therefore,ToyalwishestoclarifyandcorrectcertainstatementsmadeinitsBrief,asfollows.
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3.Specifically,Toyalrequeststoclarifyonpages2,27,and38thereferencesthatit

has“notreceivedanyNOV”shouldbequalifiedwith“NOVregardingairissues.”(Tr.,12/10/08,

p.173:4-10andp.226:10-15).

4.Toyalalsorequeststoclarifyonpages48,49,51,and56thereferencesregarding

“Mr.McClure’sanalysis”withrespecttothevacuumchillerunitexpendituresshouldbequalified

with“Mr.McClure’sanalysisaspresentedatthehearing.”(Tr.,12/11/08,p.158:19-159:11).

Further,consistentwiththeabove,thereferencetotherecordonpage45shouldbequalifiedwith

“therecordofthehearing.”(Tr.,12/10/08,p.190:21-191:4).

5.Toyalrespectfullyrequeststheproposedmodificationssetforthabovebeallowedin

ordertoclarifytheassertionsmadeinitsBrief.Inaddition,Toyalrequestsleavetofileits

AmendedBriefinstanter.

6.Toyaldoesnotbelievethatthepartieswillbeprejudicedbythisrequest.

1
Mr.McClurepreparedanupdatedreportdatedDecember1,2008inwhichhemodifiedhisdelayedandavoidedcosts

toincludethecostsofthevacuumchillerunit.TheDecember1,2008reportwasacceptedbythehearingofficeronly
asanofferofproof.Consequently,anyreferenceregardingMr.McClure’sanalysisinconnectionwiththevacuum
chillerunitislimitedtothataspresentedatthehearing.
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WHEREFORE,foralltheforegoingreasons,ToyalrespectfullyrequeststhattheHearing

OfficergrantthisMotionforLeavetoAmenditsClosingArgumentandPost-HearingBriefand

FileanAmendedBriefInstanter,assetforthherein.

Respectfullysubmitted,

TOYALAMERICA,INC.

:By:\.)1oAZ
ofitsAttorneys

Dated:April23,2009

RoyM.Harsch,Esq.
YeseniaVillasenor-Rodriguez,Esq.
DrinkerBiddle&ReathLLP
191NorthWackerDrive-Suite3700
Chicago,Illinois60606
(312)569-1441(DirectDial)
(312)569-3441(Facsimile)
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CERTIFICATEOFSERVICE

TheundersignedcertifiesthatacopyoftheforegoingMotionForLeavetoAmend

Respondent’sClosingArgument&Post-HearingBriefandFileAnAmendedBriefInstanter

werefiledbyhanddeliverywiththeHearingOfficerandserveduponthepartiestowhomsaidNoticeis

directedbyfirstclassmail,postageprepaid,bydepositingintheU.S.Mailat191NorthWackerDrive,

Chicago,IllinoisonThursday,April23,2009.
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BEFORETHEILLINOISPOLLUTIONCONTROLBOARD

PEOPLEOFTHESTATEOFILLII’IOIS)ECEV
)CLERK’SOFFICE
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3

)PCB2000-211
V.)(Enforcement)STATEOFILliNOIS

)FollutionControlBoard
TOYALAMERICA,INC.,formerlyknown)
asALCAN-TOYOAMERICA,INC.,a)
foreigncorporation,)

)
Respondent.)

RESPONDENT’SAMENDEDPOST-HEARINGBRIEF

NOWCOMESRespondent,TOYALAMERICA,iNC.(“Toyal”),byandthroughits

attorneys,DrinkerBiddle&ReathLLP,andherebypresentsitsClosingArgumentandPost-

HearingBrief.

I.INTRODUCTION

Thiscaseisunlikeothermostenforcementactions,anditsunusualfactsclearlydonot

supporttheassessmentofasubstantialpenaltyagainstToyal.Here,therewereunique

circumstanceswhichgreatlyimpededtheabilityofToyaltodemonstratecompliancewith35Ill.

Adm.CodePart218(“SubpartTTrules”)regardingvolatileorganicmatter(“VOM”)emissions

untilToyalhadworkedthroughmanyextremelychallengingtechnicalandoperationalissues.

WhileToyal.doesnotcontestthatitdidnotdemonstratecompliancewithSubpartTTuntilApril

2003,Toyaloperateacontroldevicefrom1998untilthepresent.Further,becauseToyaldid

infactdemonstratefullcomplianceyearsago,theonlyissuebeforetheBoardiswhatisthe

appropriatecivilpenaltytobeassessedagainstToyalforthenon-complianceperiod.Whilethe

ComplainantcontendsthatToyal’sbehaviormeritsasubstantialpenalty,theevidencebeforethe

Boardshowsquitetheopposite.
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AstheevidenceintroducedattheDecember
10th

and
11th

hearinginthismatterattests,

andassetforthindetailherein,onlyamodestpenalty,ifany,shouldbeassessed.Toyalwas

diligentintryingtoachievecompliancewiththeSubpartTTrules,asisevidencedbythefact

thatithired,reliedupon,andexecutedtheadviceofreputableexpertconsultants,whichefforts

didresultinprovingcompliancein2003.ToyalconsistentlykepttheIllinoisEnvironmental

ProtectionAgency(“IllinoisEPA”)apprisedofwhatitwasdoingtoachievecomplianceand,

significantly,IllinoisEPA.evengrantedToyalseveralextensionsduringthenoncompliance

periodtocompletemodificationstoitspollutioncontrolsystemandothercomplianceefforts.

Sincefinallyresolvingitscompliancechallenges(whichweremetbyutilizinga“Permanent

TotalEnclosure”(“PTE”)strategy,asdiscussedfurtherherein),Toyalhasconsistentlybeenin

compliancewithalloftheSubpartTTrulesandhasnotreceivedanynoticeofviolation

(“NOV”)regardingairissuessincethe1998NOVwhichprecipitatedthematterathand.

Finally,Toyalhasreplaceditsoriginalpermittedpollutioncontroldevicewithanewandmore

efficientonethathasresultedinloweractualemissions.

Basedontheabove,Toyalbelievesthatasubstantialpenaltyshouldnotbeimposedin

thismatter,assuchunwarrantedpunishmentwouldbesimplypunitive,andnotpromote

enforcementoftheIllinois.EnvironmentalProtectionAct(the“Act”).415ILCS5/1etseq.

Toyalalsodoesnotbelievethataneconomicbenefitcomponenttoapenaltyshouldbeassessed

becauseitsnon-complianceresultedinanegativecosttoToyal,inthatitlosttheopportunityto

obtainsavingsthatwouldhaveinuredtoithadearliercompliancebeenachieved.Suchlost

opportunityforsavingsmorethanoffsetsanytheoreticalgainsfromnoncompliance.Inaddition,

Toyalcontendsthatitsexpenditureforsignificantpollutioncontrolequipment,specifically,

$1millionspentingoodfaithforavacuumchillerunitinfurtheranceofitsemissionscontrol
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efforts,shouldalsobeoffsetagainstanytheoreticaleconomicbenefitthatinuredtoToyalforits

noncompliance,notwithstandingthefactthattheparticularunitwasnotutilizedaspartof

Toyal’seventualcompliancestrategy.

AssetforthinComplainant’sClosingArgumentandPost-HearingBrief(“Complainant’s

Brief’),Complainant’sdemandforasignificantpenaltydisregardsanddismissesthefactthat

loyal’soperationsarecomplexandunique.Incredibly,ComplainantportraysToyal’sseveral

years’worthofexpensiveandtime-consuming(andeventuallysuccessful)effortstowards

achievingcomplianceasevidenceofToyal’scompletedisregardofandcontemptforits

obligationsundertheAct.Thisiscompletelyinaccurateandunfair.Toyal’ssignificantefforts

towardscomplianceduringtheseyearsresultedincontinualimprovementstoandbetter

understandingofitsfacility,aswellasincrementalreductioninitsemissions,evenasToyal

progressedtowardseventuallyshowingfullcompliance.Indeed,thefactsrelevanttoToyal’s

effortstoworkwiththeIllinoisEPAshowthateventheagencydidnotfullyunderstandthe

complexitiesoftherules,astheyappliedtoToyal.Consequently,Toyal’speriodofnon

compliancewasnotduetoitsdisregardfortherulesbut,rather,becauseoftheunique

circumstancesinherentinitsmanufacturingoperationsthatcomplicateditsabilitytodemonstrate

compliance.

Therefore,ToyalrespectfullyrequeststhattheBoardconsideralltherelevantfactorsand

theuniquecircumstancesapplicabletoToyal’ssituationindeterminingtheappropriatenessofa

civilpenalty,ifany.Assessmentofonlyamodestpenaltyinthisunusualcaseisappropriateand

consistentwiththegoalsoftheAct,asexplainedfullyherein.
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II.SUMMARYOFFACTS

A.Toyal’sBusiness,OperationsandChallenges

Toyalisinthebusinessofmanufacturingaluminumatomizedpowderandaluminum

pasteandflakes.(Tr.,12/10/08,p.140:20-21).Toyalmanufacturesover400hundreddifferent

productsinvariousbatchprocesses(Tr.,12/11/08,p.70:6-11),andithasapproximatelyj

differentVOMemissionsourcesatitsfacility.(Tr.,12/11/08,p.4:23-5:9).Toyal’scustomers

includetheautomotiveindustry,therocketindustry(wherethepowdersareusedasrocket

propellantfuelforthesolidboostersfoundonmissiles),themilitary,andtherefractorybrick

industry.(Tr.,12/10/08,140:20-141:17).Thepasteoperationsmakeupthelargestcomponent

ofToyal’sbusiness,andtheautomotiveindustryisitsmaincustomer.(Tr.,12/10/08,p.141:4-

17).ThealuminumpigmentsthataremanufacturedattheToyalfacilityareusedbyautomotive

industryclientstoprovidethemetalliccoatingonsomecars.(Id.).

TherearecertainunavoidablerisksinherentlyinvolvedwithToyal’smanufacturing

operations,includingfiresandexplosions,despitethebestpracticeswithwhichToyalconducts

itsoperations.’Unfortunately,duringtheperiodfrom1999through2001,therewereninefires

attheToyalfacility.(SeeResp.Exhibit7,p.7).Thevariouscausesofthefirewererelatedto

staticdischarges,lackofcompletealuminumoxidationduringthemillingprocess,mechanical

action,moisturecontamination,andimpactsparking.(SeeResp.Exhibit7,p.9).Asaresultof

thesefires,Toyalunderstandablywasunderpressurefromitsinsurancecompaniestoreducethe

numberoffires.Consequently,thisperiodoftimewaschallengingforToyalbecauseitwas

Specifically,Toyal’saluminumatomizedpowderoperationsarehighlyexplosiveduetothedustthatisformed duringthemanufacturingprocess.(Tr.,12/10/08,p.132).Itonlytakesasmallamountofenergy(betweentwo andfourmillijoules)toignitedustformedduringthemanufacturingprocessandcauseanexplosion.(Tr.,12/10/08,
p.133:5-10).
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dealingwiththehealthandsafetyissuesdescribedabove,whileatthesametimeitwasstriving

todemonstratecompliancewiththeSubpartTTregulations.(Tr.,12/10/08,p.152:21- 24).In

fact,Toyalinvestedcloseto$1millionforfiresuppressionsystemsandalarmsystemsforthe

plant.(Tr.,12/10/08,p.153:3-8).Additionally,itmadechangestoitssafetyandenvironmental

managementsystemswhilealsotrainingitsemployeestopreventandminimizetheincidentsand

damagefromanypotentialfiresandexplosions.(Tr.,12/10/08,p.153:3-22).

Toyal’simprovedsafetymeasureswerelargelysuccessfuland,after2001,internal

operationalimprovementsatToyalreducedthenumberofincidents.However,therewasone

fireinDecember2003(Resp.Exhibit7,p.7-8),andthenanadditionalfireintheCatalytic

RecuperativeOxidizer(“CR0”)inDecember2006.(Tr.,12/10/08,p.148:17-24).Themost

recentexplosionoccurredonAugust26,2008.(Tr.,12/10/08,p.149:410).2

Toyalisasmallplantinrelationtoothersimilarplants.Consequently,whenfiresand/or

explosionsoccuratitsfacility,itmustimmediatelydivertallofitsresources(including

management,engineering,technical,production,safety,healthandenvironmentalpersonnel)to

investigatetheaccident.(Tr.,12/10/08,p.154:19-155:9).Asaresult,manythingsmustoccur

simultaneouslyaspartoftheaccidentfollow-up,whichistaxingontheverysmallprofessional

staffatthefacility.Forexample,insurancecompaniesandOSHAspendsubstantialtimeatthe

facilityinvestigatingtheincident,whichdemandsconsiderablefacilityresources.(Tr.,12/10/08,

p.155:10-14)..Tnaddition,thereisanappreciableamountofoutsidetestingwhichisconducted.

2
Toyalimmediatelyshutdownitspasteandflakeoperationsasrequiredbyitspermituntilitwasabletoobtaina provisionalvariance.(Tr.,12/10/08,p.150:17-151:3).Toyalobtainedtheprovisionalvariance,fromtheIllinois EPAonDecember21,2006andwascompliantwithallthetermsoftheprovisionalvariance.(Tr.,12/10/08,p. 151:5-7).
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(Tr.,12/10/08,p.155:20-156:3).Consequently,whenfireand/orexplosionsoccur,theyarevery

time-consuming,resource-intensiveandexpensive.(Tr.,12/10/08,p.155:10-14).

B.Toyal’sVOMPre-1998ComplianceHistoryandEfforts

ToyalfirstlearnedoftheSubpartTTrulesapproximatelyaroundFebruary27,1995,

whichwasabouttwoweekspriortothetimewhentherulesweretotakeeffect.(Tr.,12/10/08,

p.178:19-23).Duringthistimeperiod,ToyalwasalsocompletingaCleanAirActTitleV

permitapplication(“CAAPP”).(Tr.,12/10/08,p.179:6-12).However,itwasnotuntilit

completeditsTitleVanalysisthatToyalwasabletodeterminewithcertaintythatitwassubject

totheSubpartTTrules.(Tr.,12/10/08,P.180:11-14).Toyaldiscloseditsnoncompliancewhen

ittimelysubmitteditsCAAPPapplication(whichcontainedanactionplanandcompliance

schedule)inFebruary1996.(Tr.,12/10/08,p.179:21-180:15).Toyaldidnotreceiveany

feedbackfromtheIllinoisEPAregardingitscomplianceschedule.(Tr.,12/10/08,p.179:21-

180:15).

MontgomeryWatson,anationally-recognizedconsultingfirmwithwhichToyalhad

priorsuccessfulexperience,assistedToyalwiththeCAAPPapplication.(Tr.,12/10/08,p.

158:10-14).ToyalbecamedissatisfiedwithMontgomeryWatson’sresponsivenessasthe

complianceworkprogressedand,thus,ceasedworkingwithMontgomeryWatson.(Tr.,

12/10/08,p.158:17-159:5).

ApproximatelyinJanuary1997,ToyalselectedandretainedWoodward-Clydeasits

consultantbasedonToyal’spreviousexperiencewithWoodward-Clyde,anditsreputationinthe

industry(Resp.Exhibit7,p.2andTr.,12/10/08,p.159:17-23).Woodward-Clydeassisted

Toyalwith:(1)selectingtheproperequipment;and(2)designingandoverseeingtheinstallation

oftheoverallsystemtobringToyalintocompliance.(Id.).AfterinvestigationofToyal’s

systems,Woodward-ClyderecommendedtheinstallationofanRCO,capturepick-uppointsand
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ductworkthatwouldberequiredthroughoutthesystemtocomplywiththeSubpartTTrule.

(Tr.,12/10/08,p.160:4-13).WiththehelpofWoodward-Clyde,thedesignworkwascompleted

andaconstructionpermitapplicationsubmitted,andinJune1998,Toyalreceivedaconstruction

permitfromIllinoisEPAforinstallationofanRCOunit,whichwasinstalledbyNovember

1998.(Resp.Exhibit7,p.3).

OnDecember1,1998,ToyalbeganoperatingtheRCOequipment.(Id.).Basedonits

implementationofWoodward-Clyde’srecommendations,Toyalexpectedtohaveasuccessful

RCOstacktestandeasilyachievecompliance.ThestacktestwasscheduledforDecember29,

1998.(Resp.Exhibit5,p.1).ToyalinvitedKevinMattisonoftheIllinoisEPAtoapre-stack

testvisitasrecommendedbyToyal’sstacktestingcompany,ARI.(Tr.,12/10/08,p.160:4-13).

However,atthispre-stacktestinspection,Mr.Mattisonidentifiedanumberofconcerns

regardingthecaptureandcollectionsystem,thefactthatnotallsourcesidentifiedwere

connected,andtheneedforadditionaltemperaturemonitoring.(Resp.Exhibit7,p.4).Toyal

wastakenbysurprisewiththeissuesidentifiedbyMr.Mattison,asWoodward-Clydehad

adviseditthattheequipmentwasincompliance.(Tr.,12/10/08,pp.165:20-166:1).Itbecame

apparentthatWoodward-ClydehadconcentratedonthedestructionefficiencyoftheRCO

withoutadequatelyconsideringhowToyalwouldaddressandprovethesecondaspectofthe

test,whichwastodemonstratecaptureefficiency,becauseIllinoisEPAwasnotwillingtoaccept

Woodward-Clyde’sassumptionsandcalculations•onthisprongofthetest.(Tr.,12/10/08,p.

165:7-19).Asaresult,ToyallostconfidenceinWoodward-Clyde,anddecidedthatitneedto

shifttheseresponsibilitiestoanotherconsultantbetterqualifiedtohelpToyalachieve

compliance.(Tr.,12/10/08,p.166:2-10).
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C.Toyal’s1999-2001ComplianceEfforts

SubsequenttoToyal’sunfortunatesurprisewithrespecttorejectionofitsconsultant’s

recommendationsbyIllinoisEPA,Toyalwasrequiredtorethinkhowitwasgoingtogoabout

demonstratingcompliancewiththeSubpartTTrules.(Tr.,12/10/08,p.166:2-10).Toyalwrote

alettertoMr.MattisondatedDecember30,1998,inwhichitcancelledthescheduledDecember

1998stacktestandrequestedanextensionuntilFebruary28,1999,basedupontheconcerns

Mr.Mattisonidentifiedinthepre-stacktestinspection.(Resp.Exhibit5).Subsequently,Toyal

hadseveralconversationswiththeIllinoisEPAinJanuaryandFebruary1999regardingits
follow-upeffortstoaddressthoseissues. 4Itshouldbenotedthat,despitenothavingconducteda
stacktest,ToyalcontinuedtooperatetheRCOcontroldevicebeginninginDecember1998(Tr.,
12/10/08p.29:14-22),andthusachievedactualreductionstoitsemissions,despitenotbeing
readytoprovecomplianceundertheVOMregulations.

Dealingwiththefireincidentsandaftermathrelatedtothesafetyconcernsatthefacility,
inadditiontodiligentlypursuingitscomplianceefforts,wasachallengeforToyal.From1999
through2001,Toyaladdedacontinuousemissionmonitoringsystem(“CEM”)unitontheRCO,
aswellasaddingadditionalhoods,conductingadditionaltesting,investigatingalternative
methodsofdestruction(specificallytheissueofwhetheritwouldneedtochangetheRCOtoa
recuperativethermaloxidizer(“RTO”)ormodifiedRTO),investinginacentralizedvacuum
system,andchangingitsinternalmanagementorganizationtobetteraddresstheissuesandsafety
concerns.(Resp.Exhibit7pp.5and10).

ThereisatypointheoriginaldocumentwhichindicatesFebruary29,1998.However,thecorrectdateshouldread February28,1999.

Thereisatypointheoriginaldocumentwhichshowsthedatesfor19through21as1990.However,thecorrect dateshouldreadas1999.
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AfterToyalceasedtoworkwithWoodward-Clyde,itbeganworkingwithChemstress

Engineering(“Chemstress”)toaddresstheunresolvedissuesidentifiedbyMr.Mattison.(Tr.,

12/11/08,P.20:8-15).ChemstresswasonsiteperformingprocessengineeringforthepasteB

unitexpansionprojectwhichconsistedoftheinstallationofanewsetofballmillstoreplacethe

olderballmills.Specifically,thisprojectinvolvedremovingthesixoldmills,andreplacing

themwithfourmillsandtwomills,respectively,oftwodifferentsizes,andthenmakingthose

intoindividualunitsalongwithscreensandtanks.(Tr.,12/11/08,p.29:9-18).(Tr.,12/10/08,p.
118:20-119:1).

Withrespecttodemonstratingcomplianceofthecapturesystem,
Chemstresswasinvolvedintheongoingworkintryingtoidentify
sourcepointsandengineersolutionstothose.(Id.).Additionally,
Chemstressrecommendedtheuseofavacuumchillersystemto
replacethenumerousvacuumpumpsthroughouttheplant(these
areallemissionsourcesasidentifiedthroughthepermitprocess)
withacentralizedvacuumandcondensersystemthatwouldactas
acontroldevicetoaidincontrollingsomeofthefugitiveemission
points.(Tr.,12/10/08p.214:3-13).Toyalsoughtthenecessary
internalapprovalsandpurchasedthevacuumchillerunitwhich
costToyalapproximately$1milliondollars.

(Tr.,12/10/08,p.166:24-167:2).

AlthoughToyalwasnotabletodemonstratecompliancewiththeworkcompletedbyits

earlyconsultants,theworkdonebyeachhadabenefit,inthatToyalwasabletolearnalittle

moreaboutthechallengesthatexistedatitsfacilityandwhatitwouldneedtoaddressinorderto

demonstratecompliancewithSubpartTT.

Duringthe2000-2001timeframe,Toyalunderwentvariousmanagementchangesatits

plant,includinghiringRayMalmgrenastheengineeringmanagerinJuly2000.(Tr.,12/11/08,

Complainantcontendsthatdespiteitsnon-compliance,Toyalcontinuedtoupgradeitsproductionequipmentatits facility.(Resp.Brief,p.19).Inactuality,however,thismodificationprojectresultedinonlyasmallamountof capacityincrease.(Tr.,12/10/08,p.118:20-119:1).
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p.4:12-18).Mr.MalmgrenhiredSteveAndersonofAdmiralConsultingtoassistwiththe

complianceandpermittingissues.OnApril18,2001,Toyalappliedforaconstructionpermit

thatincludedseveralprojectssuchasthepasteBunitexpansion,installationofanRTOatits

facilitytoreplacetheRCO,thevacuumchillerunitthatwasrecommendedbyChemstress,and

variousotherprojectsrelatedtoimprovedcapture.(Resp.Exhibit22andTr.,12/11/08,p.

192:10-17).ToyalalsoworkedwithARIconsultantstocomeupwithatestingplantogenerate

additionaldataregardingtheemissionsfromvariousemissionspointsthathadtobecaptured.

Specifically,ART’sfunctionwastoassistToyalwithimplementingadataacquisitionsystemto

gatherbetterdatafromtheRCOoperationandsecondly,todeterminewhatitwouldtaketo

maketheRCOcompliantwiththeSubpartTTrules(i.e.,beabletocompleteacompliancetest

andsuccessfullydemonstratecompliance).(Tr.,12/11/08,p.36:12-19).Unfortunately,in

evaluatingthesystem,ARIwasunabletoputforthaprogramthatToyalfeltwouldsatisfyits

complianceobligations.Thus,Toyalagainbegantolookforyetanotherconsultanttoassistwith

itscomplianceobligations,andretainedCleanAirEngineering.

D.DecidingOnPermanentTotalEnclosure
AstheSolutiontoToyal’sComplianceIssues

Duringthe2001-2002timeperiod,Toyalfinallywasabletoworkwithtwoconsultants,

CleanAirEngineeringandAdmiralConsulting,thatunderstoodwhatitwouldtakeforToyalto

demonstratecompliancewiththecaptureefficiencyportionoftheSubpartTTrules.(Tr.,

12/11/08,p.37:9-17).CleanAirEngineeringwasretainedasthestacktestingconsultantand

AdmiralConsultingwasretainedastheengineeringconsultant.CleanAirandAdmiral

•ConsultingdevisedacomplianceplanusingtheprincipleofPermanentTotalEnclosure,or

“PTE”.(Tr.,12/11/08,p.37:19-22).Thisrequiredthatover120piecesofequipmentinToyal’s

manufacturingprocessbeenclosedinsuchamannerthatqualifiesunderthedefinitionofPTE
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andconnectedtothecontroldevice.(Tr.,12/11/08,p.38:10-17).Additionally,inorderto

understandwhatwasgoingonintheRCOdevice,Toyalinstalledasecondflameionization

detectortomonitortheinletoftheRCOthatwouldallowittotracktheloadingcomingintothe

unit.(Tr.,12/11/08,p.41:4-15).Atthesametime,itinstalledflowmonitoringinstrumentation

thatallowedittototalizethelevelofVOMsgoingintotheunit.(Tr.,12/11/08,p. 41:8-15).Asa

resultoftheabove,Toyalanditsteamofitsconsultantsdeterminedthatitcouldcaptureall

emissionsandcontinuewithitseffortstooperatetheexistingRCOunitwithouttheneedto

installanRTO.(Tr.,12/11/08,p. 41:16-22).Moreover,itdeterminedthatthevacuumchiller

unit,whichhadbeenrecommendedbyChemstressandalreadypurchasedanddelivered,would

notbenecessarytodemonstratecompliancewiththeSubpartTTrules.(Tr.,12/11/08,p. 42:l4-

43:7).

Duringthe2002-2003,Toyalconductedmostoftheworktoenableittosuccessfully

demonstratecompliancewiththeSubpartTTrulethroughtheconceptofPTE.Thisrequireda

considerableamountoftimeandeffortasToyalhadtoensurethatenclosure,captureand

collectionsystemsforthe129sourceswereconfiguredandbalancedwithaspecificflowrateto

meetPTErequirement.(Tr.,12/11/08,p.45:14-19).Toyalalsoinvestedmuchtimeindesigning

thenecessaryenclosure,capture,andductworkofitstankfarmsystemwiththerestofthe

sourcepointconnectionsandvacuumpumps.(Tr.,12/11/08,p. 48:l- 8).Inaddition,Toyalhad

toconnectitsairstrippingsolventsystemtotheRCOwhichrequireddesigningconnection

pointsinthesolventdistillationsystemthatwouldbeconnectedtotheRCO.(Tr.,12/11/08,

p.46:6-14).ToyalcompletedallthisworkandinvitedKevinMattisontoapre-testinspectionin

2003.Mr.MattisonrecommendedafewmodificationswhichToyalcompletedpriortoitsstack

test.Thestacktest,whichwasperformedinJuly2003,successfullydemonstratedcompliance
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withboththecaptureanddestructionefficiencyrequirementsoftheSubpartTTrules.Illinois

EPAacceptedthestacktestresultsandissuedaFederallyEnforceableStateOperatingPermit

(“FESOP”)inNovember2003.(Resp.Exhibit18).

III.ARGUMENT

ToyaldoesnotdisputethatitwasnotincompliancewiththeSubpartTTrulesfrom1995
through1998,orthatitdidnotdemonstratecomplianceuntilApril2003.But,eventhoughit
tookseveralyearsforToyaltodemonstratecompletecompliance,itseffortsovertheyearsin
tryingtounderstanditsownsystemsandhowitcouldachievecompliance,didresultin
improvementsincontrollingitsemissionsalongtheway.WhileComplainantscathingly
denouncesToyal’sdelayincomplianceanddemandsasubstantialpenalty,theevidencebefore
theBoardshowsthatToyal’sdelayedcompliancewasnotduetowillfullackofduediligenceor
contemptfortherules,but,instead,tothecomplexandtechnicalissueswhichitfaced.

Tellingly,Complainantdidnotpresentanyevidenceorwitnessesatthehearingor
elsewhereintherecordtorefutethemitigatingevidencepresentedbyToyalregardingthe
uniquenessofitsoperations,andtheunderstandablereasonsforToyal’sdelayin.demonstrating
compliancewithSubpartTTrules.Asexplainedbelow,thisisnotacasewheretheSubpartTT
ruleswerewrittenforaspecifictypeoffacilitybut,rather,therulesweremeanttoapplytomany
differenttypesoffacilities.Consequently,aneasycookie-cutterapproachtocompliancecould
notbeusedforallfacilities,especiallyforToyal,wheretherewereseveraluniquefactorswhich
complicateditsabilitytodemonstratecompliance.

Complainant’sproposedcivilpenaltyisinappropriatebecauseitsanalysisoftheSection
33(c)and42(h)factorsfailstoaccuratelyassessalltherelevantfactsinthismatterandwould
notaidinenforcementoftheActSpecifically,Complainant’sanalysisoftherelevantfactors
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failstotakeintoaccountmanymitigatingfactorsthatshouldweighsignificantlyintheBoard’s

assessmentofwhetherapenaltyisappropriateinthiscase;amongotherissues:

•ToyalhasbeencompliantwiththeSubpartTTrulesforwellover
fiveyears;

•Toyalhasoperatedacontroldevicesince1998;

•Toyalemploysover89peopleatitsfacilityand,thus,hasa
positivesocialvalue;

•Toyal’scomplianceeffortswerefrustratedbytheoverall
complexityofitsoperations,anddelayscausedbythefiresand
explosions;and

•Toyalspentyearsandconsiderablesumsonconsultantsinits
diligentpursuitoffullcompliance.

Finally,Toyaldidnotexperienceaneconomicbenefitbecauseofitsnoncompliance.On

thecontrary,Toyalexperiencedaneconomiclossbecauseitspentover$1milliondollarsin

purchasingavacuumskidcondenserthatwasintendedtobeusedtoachievecompliance,as

recommendedbyitsthen-consultant,ChemstressEngineering.However,itwaslaterdiscovered

thatthevacuumskidcondenserwasnotneededforcompliance.Inadditiontotheabove,Toyal

experiencedafurtherlossofover$1millionduetoitsinabilitytoefficientlyreclaimitsspent

solvent.Complainant’seconomicbenefitanalysisisinappropriatebecauseitfailstoconsider

Toyal’struecostofcomingintocompliance.Thus,aspresentedbelow,Mr.McClure’s

economicbenefitanalysisisthemoreappropriateanalysisbecauseitcapturesToyal’struecost

ofcomingintocomplianceconsistentwithgenerally-acceptedfinancialprinciplesandrelevant

U.S.EPAguidance.
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A.TOYALWASDILLIGENTINITSEFFORTSTOCOMEINTO
COMPLIANCE,INLIGHTOFTHEUNIQUECIRCUMSTANCES
INHERENTINITSBUSINESSOPERATIONSTHATCOMPLICATED
ITSCOMPLIANCESCHEDULE

Toyal’sdelayindemonstratingcompliancewasaresultofseveraluniquefactors,many

ofwhichwerebeyondToyal’scontrolandtookconsiderabletime,expenseandeffortto

overcome.Thefactualoverviewpresentedaboveregardingtheoperationalissuesand

compliancehistoryoftheToyalfacility,whilelengthy,isimportantbackgroundinformationthat

isnecessarytofullyunderstandtheconstraintsandchallengesthatToyalstrovetoovercome

duringtheperiodofnon-compliance,forthepurposeofdetermininganappropriatepenalty,if

any.Totheextentpossible,Respondentwillrefrainfromrepeatingtheabove-mentionedfactsin

offeringitsjustificationastotheappropriatenessofamodest,ifany,penaltyinthiscase.

Asdiscussedbelow,thefirstmitigatingfactorwasthecomplexityofToyal’s

manufacturingoperations,whichincludeasubstantialnumberofsourcesandbatchprocesses.

ThesecondfactoristhatalthoughToyalworkedwithcompetentenvironmentalconsultantswho

wereexperiencedwithindustrialairpermittingissues,theseconsultantsdidnotfullyunderstand

Toyal’suniqueissues,andToyalwentthroughanumberofdifferentconsultantsbeforehitting

uponawinningteamandcompliancestrategyforitscomplexfacility.Thethirdfactorrelatesto

theinherentdangersassociatedwithToyal’smanufacturingoperations,whichareimportantto

thiscasemostlybecausetheComplainantmisunderstandsandoversimplifiesthechallengesthat

Toyalfacedinachievingcomplianceinlightoftheseissues.Finally,theinvolvementofIllinois

EPAinworkingwithToyalinfurtheranceofitsstruggletoachievecompliance,andIllinois

EPA’scontinuedacquiescenceandassistanceofferedtoToyal,refutesComplainant’scontention

thatToyalwasdraggedkickingandscreamingintocomplianceafteryearsandyearsofignoring
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itscomplianceobligations.Thesereasons,andothersdiscussedfurtherbelow,allweighinfavor

ofleniencyintheBoard’spenaltydeterminationinthismatter.

1.Toyal’sManufacturingOperationsareComplexandUnique

ThesheercomplexityofToyal’smanufacturingoperationsisprobablythemost

importantreasonwhyToyal’scompliancewithSubpartTTrequiredanunusuallylargeamount

oftimetoachievetotalcompliance.Amongotherfactors,thefacilityisuniqueinthelarge

numberofemissionunitsanditsbatchprocessingoperationswhichcomplicateditscompliance

activities.(Tr.,12/11/08,p.66:20-70:5).

AsMr.SteveAndersonofAdmiralConsultingtestifiedatthehearing:

“Ittookmeawhiletofigureoutwhattheprocesseswere,howthey
worked,howtheycouldinterconnectbetweeneachother.Itwasavery
complicatedprocessanditwasgoingtobeverycomplicatedtoshow
compliancewiththeregulations.”

(Tr.,12/11/08,p.67:14-18).

Specifically,therearewellover200VOMsourcesattheToyalfacility(Tr.,12/11/08,p.

68:21-69:1).However,only129ofthosesourceswereactuallytiedintothecontroldevice.(Tr.,

12/11/08,p.69:2-3).Additionally,Toyal’sfacilityisabatchprocessingoperation.(Tr.,

12/11/08,p.69:2-3).Asaresult,therewereapproximatelyseventoninebatchoperations,of

whichallornonemightbeoperatingatthesametime.(Tr.,12/11/08,p.69:23-70:5).Thiswas

anenormouschallengeindetermininghowToyalwouldapproachthecompliancetesting.(Tr.,

12/11/08,p.69:18-21).

AsfurtherexplainedbyMr.Andersonatthehearing:

“Sooneofmymainconcernsinitiallywasifyou’regoingto
demonstratecompliance,youhavetobeatmaximumcapacity,
howareyougoingtotellifyouareatmaximumcapacity,what
productsareyougoingtobedoing,canyouhaveallnine
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operationsgoingonatthesametime,youknow.Whatisexactly
goingtobeneededtodemonstratecompliance.”

(Tr.,12/11/08,p.70:11-17).

OneofthebiggestchallengesthatToyalhadtodealwithwasthattherewaslittleprocess

dataavailable,duetotheuniquenatureofitsoperations.(Tr.,12/11/08,p.71:15-18).While

Toyalhadsomehistoricaldataregardingcertainpiecesofequipment,itdidn’tknowwhat

productwasbeingmadewhilethetestwasbeingrunbecausethatinformationhadnotbeen

recorded.(Tr.,12/11/08,p.71:22-72:2).Thus,Toyalcouldn’tdetermineiftheequipmentwas

beingrunatmaximum,normal,orsomeothercapacity.(Id.).

Additionally,ToyalhadsomehistoricaldatawhichshowedtheVOMconcentrationrate,

butinformationregardingtheflowrateshadnotbeenrecorded.(Tr.,12/11/08,p.71:18-21).

Toyalwentthroughtheplantandidentifiedeachprocess,whatwasbeingemitted,theflowrates,
andtheemissionpoints.(Tr.,12/11/08,p.73:9-11).InorderforToyaltocompletethework
outlinedinitsMay2001constructionpermit,ithadtodeterminetheabovebecauseupuntilthat
point,thesubmittedCAAPPpermitwasbasedonengineeringestimates,andIllinoisEPA
wantedactualdata.Relatedtotheabove,Toyalalsoexperiencedchallengesindeterminingwhat
thefugitiveemissionswerefromitssourcesforwhichcapturewasnotfeasible.Thiswas
somethingthatSteveAndersoninallofhisyearsofexperiencehadneverseen,andtohis
knowledge,neitherhadIllinoisEPA.(Tr.,12/11/08,p.81:9-13).Specifically,Toyal.hadto
deviseanemissionfactorthatthefacilitywasgoingtoproduceitselfbecausenoemissionfactors
existedfromtheU.S.EPAorotherpublishedsources.(Tr.,12/11/08,p.81:17-19).This,of
course,tooktime,asToyalnotonlyhadtodeterminetheemissionfactorbutalsohadtoget
IllinoisEPA’sapproval.(Tr.,12/11/08,p.81-82).However,Toyal’seffortstowardsquantifying
thecontrolledanduncontrolledemissionswereimportantbecauseattheconclusionofthis
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process,ToyaldeterminedthatitcouldobtainaFESOPinsteadofaCAAPP,becauseitsactual

emissionswerebelow25tonsperyearofVOM. 6(Tr.,12/11/08,p.74:14-23).

AsToyalobtainedmoreinformationregardingitsfacility,SteveAndersonadvisedToyal

thatinorderforittodemonstratecompliancewiththeSubpartTTrules,itwouldhavetoputin

permanenttotalenclosures(“PTE”),oritwouldhavetoseekrelieffromtheregulations.(Tr.,

12/11/08,p.90:3-10).Specifically,thePTEconceptwouldsatisfythecaptureefficiencypartof

thecontrolrequirementsofSubpartTTrules.(Tr.,12/11/08,p.85:15-19).Onceitunderstood

whatwouldberequired,Toyaloptedforpermanenttotalenclosure,althoughitwasadvisedthat

itwouldbeverycostlyandwouldbeaverycomplicatedprocess.(Tr.,12/11/08,p.87:20-12).

Forexample,thisincludeddesigningandinstallingPTEstocaptureemissionsfromnumerous

sources,includingthescreenersandthetankfarm,whichwereoriginallynotproposedfor

control.(Tr.,12/i1/08,p.86:10-88:8).

Asnotedabove,inadditiontotheengineeringchallengesofdemonstratingcompliance

anddesigningandinstallingPTEforallofitssources,Toyalwasalsoinvolvedintheaftermath

ofinvestigatingthecauseofthefiresatitsfacility,andrespondingtoinsurancecompaniesand

OSHAregardingthefireincidents.Asaresult,Toyalhadtorequestseveralextensionsfrom

IllinoisEPA.(Resp.Exhibits9and10).

ToyalcontactedEricJonesofIllinoisEPAandrequestedextensionstocompletethe

worksetforthinits2001constructionpermit.(Tr.,12/11/08,p.94:14-20).Toyalrequestedtwo

extensions,onFebruary26,2002(Resp.Exhibit9)andAugust19,2002(Resp.Exhibit12)

6
Withrespecttocompletingthepermitapplication,aFESOPandaCAAPPapplicationbasicallyinvolvethesame amountofwork.Infact,theapplicationissimilarandthesameformsareused.ContrarytoComplainant’s implications,ToyallostnotimeinreachingcompliancebyswitchingfrompursuitofaCAAPPtoaFESOPalong theway,asalloftheunderlyingworkneededtosupporttheapplicationwasthesame.
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respectively.IllinoisEPAgrantedtheseextensionswithsomeconditions..(Resp.Exhibits11

and17).ToyaldemonstratedcomplianceandIllinoisEPAissueditsFESOPapplicationon

November25,2003.(Tr.,12/11/08,p.100:10-23andResp.Exhibit18).

OneofthemostimportantthingstobeunderstoodisthatToyallackedanyreferenceor

modeltorelyuponfortheobstaclesthatitencounteredindemonstratingcompliance.For

example,Toyal‘Scompetitors,SiberlineandEckhard,werelocatedinareasthatdidnotrequire

VOMemissioncontrols.(Tr.,12/11/08,p.88:l7-89:l).Consequently,theywerenotsubjectto

theVOMrules.Furthermore,inIllinoistheSubpartTTrulesinvolvedalotofdifferentsources.

(Tr.,12/11/08,p.67:2-5).NoneofthesesourcesinvolvedafacilitylikeToyal.Therefore,what

mayhaveworkedforothersourceswouldnotapplytoauniquefacilitysuchasToyal.

Insum,althoughToyalmayhavetakensomeyearstodemonstratecompliancethrougha

stacktesttosatisfytheSubpartTTrules,ithadlegitimatereasonsforthetimeittooktoreach

fullcompliance,mostofwhichwereafunctionoftheextremecomplexityofitsoperationsand

thedifficultyofeffectivelycontrollingthefacility’semissions.

2.ToyalHiredCompetentConsultantsButUnfortunately,TheyDidNot
FullyUnderstandToyal’sOperationsandWhatItWouldtaketo
DemonstrateCompliancewithSubpartTT

AlthoughToyalhiredcompetentengineeringconsultants,manyofwhichwere

nationally-recognizedfirms,andwithwhichToyalhadhadpriorsuccessfulexperiencesonother

issues,ittookseveraltriestofindconsultantswhowereabletounderstandToyal’sunique

operationalchallengesanddeviseaneffectivecomplianceplan.Asexplainedindetailabove,

‘

AdmiralConsultingwasabletoobtaininformationthroughaFreedomofInformationActrequestinformation
regardingoneotherfacilitythatreceivedasimilarviolationnotice..Itwaslocatedinannon-attainmentareafor
VOM.However,bythetimethatAdmiralConsultingreceivedtheinformation,thefacilityappearedtohaveclosed
down.Additionally,itdidnotappearthattheyhadanyofthecontrolrequirementsasappliedtoToyalherein
Illinois.(Tr.,12/11/08,p.89:2-15).
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ToyalbeganwithMontgomeryWatson,whichassistedToyalwithitsCAAPPapplicationand

proposedcomplianceplan.(Tr.,12/10/08,p.179:21-180:15;Tr.,12/10/08,p.158:10-14).

MontgomeryWatson’sresponsivenesswasunsatisfactory(Tr.,12/10/08,p.158:17-159:5),and

soToyalmovedontoWoodward-ClydeinJanuary1997todesignandimplementacompliance

plan.(Tr.,12/10/08,p.159:17-23).BasedonWoodward-Clyde’sinvestigations,Toyal

followeditsrecommendations,obtainedthenecessaryconstructionpermits,andinstalledthe

RCOandassociatedcapturepointsandductwork.(Tr.,12/10/08,p.160:4-13).Althoughthe

RCObeganoperatinginearlyDecember1998,theplannedstacktestscheduledforlaterthat

monthneveroccurred,asthepre-stacktestinspectionbyIllinoisEPArevealedanumberof

concerns.(Resp.Exhibit7,p.4).BecauseWoodward-Clydehadapparentlyfailedtoadequately

considerhowToyalwoulddemonstratecaptureefficiencyofthesystem,anddidnotgiveToyal

confidencethatitcouldbringToyalintocompliance,ToyalhadtoreplaceWoodward-Clydeas

well.(Tr.,12/10/08,p.166:2-10).

WhileToyalcontinuedtooperatetheRCO,Toyalwasrequiredtorethinkhowitwas

goingtogoaboutdemonstratingcompliancewiththeSubpartTTrules,andcontinuedtosearch

foraconsultantthatwouldbeabletomeetthischallenge.ToyalfirstusedChemstress(Tr.,

12/11/08,p.20:8-15)toidentifysourcepointsandengineercapturesolutionsinresponsetoMr.

Mattison’scommentsbecausetheywereonsiteandalreadyhadknowledgeaboutToyal’s

variousprocesses.(Tr.,12/10/08,p.118:20-119:1).Chemstressrecommendedtheuseofa

vacuumchillersystemtoreplacethenumerousvacuumpumpsthroughouttheplantwitha

centralizedvacuumandcondensersystem(Tr.,12/10/08p.214:3-13),whichcostToyal

approximately$1milliondollars.(Tr.,12/10/08,p.166:24-167:2).
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Duringthe2001-2002timeperiod,Toyalfinallywasabletoretaintwoconsultants,

CleanAirEngineeringandAdmiralConsulting,thatunderstoodwhatitwouldtakeforToyalto

demonstratecompliance.(Tr.,12/11/08,p.37:9-17).BasedupontheinitialworkofARTandthe

ongoinginputfromCleanAirEngineering,AdmiralConsultingdevisedacomplianceplanusing

theprincipleofPTE,whichrequiredthatover120piecesofequipmentinToyal’smanufacturing

processeitherbetotallyenclosedorenclosedinsuchamannerthatqualifiesunderthedefinition

ofPTEandconnectedtothecontroldevice.(Tr.,12/11/08,p.38:10-17).AfterToyalmodified

itsemissionsourcestoutilizePTE,IllinoisEPAacceptedthecaptureandcontrolsystemand

issuedaFESOPtoToyalinNoyember2003.(Resp.Exhibit18).

AlthoughToyalwasnotabletodemonstratecompliancefollowingtheinstallationofthe

RCOin1999,theworkdonebyeachofitsearlyconsultantswasbeneficial,inthatToyalwas

abletoimproveitsunderstandingofitsownfacilityandwhatitwouldneedtoaddressinorderto

demonstratecompliancewithSubpartTT.Eachexperiencewiththeabove-namedconsultants

wererungsontheladderuptoachievefullcompliance,andwerehardlywastedeffort,as

ComplainantwishestheBoardtobelieve.EvenmoreoffensiveinthefaceofToyal’sextensive

(andexpensive)effortsatcompliance,ComplainantcontendsthatToyal“placedverylittle

value”onenvironmentalcompliance(Complainant’sBrief,at16),andcharacterizesToyal’s

effortsas“sporadic,half-heartedandineffective.”(Id.,at20).AsidefromComplainant’s

overwroughthyperboleinitsbrief,however,Complainantofferednowitnessesatthehearing,

noranyotherevidence,todisproveToyal’scopiousevidenceofcontinuousgood-faitheffortsto

overcomeitsconsiderablechallengesandmovetofullcomplianceinareasonablemanner.
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3.ThereAreInherentDangersinToyal’sManufacturingOperations
ThatSignificantlyComplicatedToyal’sComplianceEfforts

ThethirdfactorrelatestotheinherentdangersoffiresandexplosionsinToyal’s

manufacturingoperations.Firesinitspasteoperationhavealwaysbeenamajorconcernfor

Toyalbecause,historically,thatiswhereamajorityofthefireshavetakenplace.(Tr.,12/11/08,

p.48:14-16).Asnotedabove,duringthetimeperiodfrom1996to2001,despiteitsbestefforts,

Toyalexperiencedninefiresatitsfacility.(Resp.Exhibit7).Thistimeperiodcoincidedwith

thetimeframeinwhichToyalwasintheprocessoftryingtodemonstratecompliancewiththe

SubpartTTrules.Obviously,whenfiresand/orexplosionsoccuratitsfacility,thepriorityofthe

plantmustbetodeterminetherootcausesoftheaccidentswhiletheinformationisfresh.(Tr.,

12/10/08,p.154:19-155:9).Consequently,Toyalwasobligatedtocontinuewithitseffortsin

determininghowtodemonstratecompliance,whilealsosimultaneouslydealingwiththe

aftermathoftheninefires.Aspreviouslynoted,Toyalisasmallplantinrelationtoothersimilar

plants.Thus,whenfiresand/orexplosionsoccuratitsfacility,itmustimmediatelydivertallof

itsresources(includingmanagement,engineering,technical,production,safety,healthand

environmentalpersonnel)toinvestigatetheaccident.(Tr.,12/10/08,p.154:19-155:9).

Becauseoftheinherentdangers,thereisanaddedlevelofcomplexitytotheprojects

undertakenattheToyalfacilitybecauseitrequiresthatToyalbeverycarefulinthedesignofany

oftheprocessequipmentorconnectionstoitsprocessequipment.(Tr.,12/11/08,p.48:21-49:3).

Whenprojectsareundertaken,Toyalmustreviewtheproposedworkwiththeplantand

productionpersonneltoevaluatetheproposedchangesanddeterminewhetheranychangesor

modificationswouldcreatesafetyproblems.(Tr.,12/11/08,p.48:21-49:3).

AlthoughComplainanttriestoarguethatToyal’seffortswerehalf-heartedandlax,it

clearlyshowsalackofunderstandingorappreciationforthetechnicalconstraintsandchallenges
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thatwereplacedonToyalintryingtoachievecompliancewiththeSubpartTTrules.For

example,ComplainantaskedMr.VanHoosewhetherToyalcouldhavesimplyinstalledaflare

toaddresstheVOMemissionsfromtheairstrippingofthesolvent.(Tr.,12/10/08p.124:1-5).

Complainant’simplicationthattherewassuchaneasysolutiontoloyal’scompliancechallenges

completelyignorestheinherentdangersinToyal’smanufacturingprocess,andthefireand

explosionincidentsthatoccurredatthefacility.AsMr.VanHoosetestified,giventherecordof

fireincidentsatthefacility,useofaflarewouldhaveposedaseriousconcerntoloyal’s

operations.(Tr.,12/10/08,p.132:7-133:18).Furthermore,Complainantfailstorecognizethat

IllinoisEPAwaswell-awareofthedifficultiesfacedbyToyal.Moreover,loyalactedingood

faiththroughouttheprocessofnon-compliancebykeepingtheIllinoisEPAapprisedofits

activitiesandevenseekingguidancefromIllinoisEPAasisdiscussedbelow.

4.IllinoisEPAWasAwareoftheComplicationsThatToyalFacedin
DemonstratingCompliance

Complainant’sargumentsfailtoconsiderthatIllinoisEPAwasawareofthe

complicationsthatToyalfacedindemonstratingcompliance.Again,Toyaldoesnotdisputethat

itwasnotincompliancewiththeSubpartTTrules.However,loyaldidnotdisregardits

obligationsundertheSubpartTTrulesduringthenoncomplianceperiod.Onthecontrary,asis

explainedabove,Toyaltookitsobligationsquiteseriouslyasitworkedtounderstandthe

requirementsofSubpartTTrulesandhowitsfacilitycouldmeetitsobligations.Infact,thatis

whyToyalcommunicatedwiththeIllinoisEPAonmanyoccasionsduringthetimeperiodof

noncomplianceandeventhereafter.TherecordbeforetheBoardshowsthatloyalconsistently

keptIllinoisEPAapprisedofitscomplianceactivitieswhilealsoseekingguidanceandthe

necessaryapprovalsfromIllinoisEPA.Infact,thelevelofinteractionbetweenToyal,its

consultants,andIllinoisEPAwasunusual,ifnotunprecedented.Mr.SteveAndersontestifiedat
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thehearing,thatitwasthehighestlevelofinvolvementhehadeverhadwithIllinoisEPA.(Tr.,

12/11/08,p.82:21-24).ToyalcommunicatedwithIllinoisEPAinwrittenandoraldiscussions

aswellasin-personmeetingsbeginningatleastsinceitsCAAPPsubmittalapplication.

Toyal’swrittenandoralcommunicationswithIllinoisEPAregardingitscompliance

complicationsbeganafterIllinoisEPA’spre-stackinspectioninDecember1998.Toyalsenta

lettertoIllinoisEPAdatedDecember23,1998,inwhichitrequestedanextensiontoaddress

concernsnotedbyKevinMattisonathispre-stacktestinspection.(Resp.Exhibit5)..Duringthe

2002timeperiod,ToyalsentaletterdatedFebruary19,2002toEricJonesrequestingan

extensionduetoanexplosionandfireatthefacilitythatdelayedtheconstructionofsome

pertinentequipmentwhichwasrequiredtodeterminecontrolandefficiencyoftheoperationto

securethepermit.(Resp.Exhibit9andTr.,12/10/08,p.218:8-219:1).Followingreceiptofthe

letter,ToyalhadseveraldiscussionswithEricJonesregardingtherequest.(Tr.,12/10/08,p.

.219:2-4).Mr.JonesrequestedadditionalinformationregardingwhatToyalhaddoneandwhatit

wasdoingininstallingthepollutioncontrolequipmentrelativetosecuringthepermit.(Tr.,

12/10/08,p.219:11-20).Toyalprovidedtherequestedinformationassetforthinitsletterdated

February26,2002toDonSuttoncopyingMr.Jones.(Resp.Exhibit10andTr.,12/10/08,p.

219:7-24).Thereafter,IllinoisEPAgrantedToyal’srequestasprovidedintheMarch8,2001

revisedconstructionpermit.(Resp.Exhibit11)..

Followingtherevisionoftheconstructionpermit,Toyalrequestedanadditional

extensiononAugust19,2002becausetheremainingpartoftheexpansionwasbehindschedule

and,inorderforToyaltoobtainthepermit,itneededtohavealltheunitsinoperation.(Tr.,

12/10/08,p.221:3-16).Onceagain,ToyalfollowedupwithEricJonesoftheIllinoisEPAand

explaineditsreasonsforrequestinganadditionalextension.(Tr.,12/10/08,p.221:20-22).Per
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thesediscussions,ToyalsubmittedarequesttomodifyitspermitinaletterdatedAugust19,

2002,toMr.Sutton,withacopytoEricJones.(Tr.,12/10/08,p.222:2-6andExhibit12).

IllinoisEPArequestedadditionalinformationwhichToyalprovidedand,thereafter,IllinoisEPA

grantedToyal’sAugust19,2002requestand,again,issuedarevisedconstructionpermitdated

November18,2002.(Tr.,12/10/08,p.222:15-24andResp.Exhibit14).

Inadditiontotherequestsforextensions,ToyalalsocommunicatedwithIllinoisEPA

regardingparticularincidentsand/orotherrequests.Forexample,Toyalhadtoreporteach

outageoftheRCOthosetotheIllinoisEPA.(Tr.,12/10/08,p.112:18-19).Further,asToyal

proceededtoimplementadditionalcaptureandcontrolandotherrefinements,theoriginal

engineeringestimatesthatwereusedintheTitleVapplicationdescribedpreviouslyandinthe

May30,2001constructionpermitapplicationchangedandwerereplacedbyactualengineering

data.(Tr.,12/10/08,p.217:12-17).ToyalhaddiscussionswithEricJonesregardingthose

changes.(Tr.,12/10/08,p.218:5-12).WhenToyalattemptedtodetermineandgatherspecific

dataregardingfugitiveemissionsfromthesourcesthatwerenotfeasibletocaptureandcontrol,

SteveAndersonengagedindiscussionswithEricJonesandKevinMattisionregardingthe

conceptofapplyingemissionfactorsthatthefacilityitselfwasgoingtoproduce,giventhatthere

werenoemissionfactorsavailablefromU.S.EPAorothersources.(Tr.,12/11/08,p.81:5-

82:20).ThesefactorswereultimatelyusedintheFESOPapplicationandwereacceptedbythe

IllinoisEPA.

Inadditiontoitsoralandwrittencommunications,Toyalhadseveralmeetingswith

IllinoisEPAinwhichitactivelysoughttheadviceoftheIllinoisEPA.Beginningwiththe

installationofitsRCOinDecember1990,ToyalinvitedMr.KevinMattisontoapre-stacktet

inspection.Subsequently,ToyalhadameetingwithIllinoisEPAandtheAttorneyGeneral’s
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OfficeonNovember1,2000,inwhichitpresentedproposedplanstoapplyforaconstruction

permitthatincludedtheB-unitexpansionproject,themodificationsitneededtoshow

compliance,andotherrelatedactivities,allinoneapplication.(Tr.,12/11/08,p.75:18-19).

IllinoisEPAgaveitsapprovalthereafterandToyalsubmitteditspermitapplicationinJanuary

2001.(Tr.,12/11/08,p.76:15-16).ToyalfollowedupwithEricJones,theIllinoisEPApermit

engineer,onseveraloccasionsduringthe90-dayreviewperiod,toconfirmthestatusofits

applicationanddeterminewhetherIllinoisEPAhadanyquestions.(Tr.,12/11/08,p.76:16-23).

Mr.HarishDesaiandEricJonesoftheIllinoisEPAconductedasitevisitinMay2001and,

thereafter,IllinoisEPAissuedthepermitonMay30,2001.(Tr.,12/11/08,p.77:5-11andResp.

Exhibit17).ToyalalsoinvitedKevinMattisonandAnjuMathiaofIllinoisEPAforapre-stack

testinspectionwhenithadcompletedalltheworkinconnectionwithitsFESOPapplicationin

2003.(Tr.,12/10/08,p.224:2-18).

Basedontheabove,itisevidentthatToyalexercisedgoodfaithandcooperationasToyal

consistentlykeptIllinoisEPAapprisedofthechallengesthatitencountered,andalsosought

guidanceandthenecessaryapprovalsfromIllinoisEPAregardingToyal’scomplianceactivities

withSubpartTTrules.ThefactthatIllinoisEPAhadknowledgeastothechallengesand

circumstancesfacedbyToyal,andthatitgrantedtheextensionrequestsassetforthabove,

providecontextforToyal’sdelayedcompliancewithSubpartTT.

Further,itisimportantthatastimepassed,IllinoisEPAbecamemorefamiliarwiththe

regulatorsandbecamebetteracquaintedwithwhatwasreallygoingonatthefacilities.(Tr.,

12/11/08,p.65:11-24).AsstatedaptlybySteveAndersonatthehearing,“Itwasalearning

processforeverybodyinvolved.”(Tr.,12/11/08,p.65:24-66:1).Aspreviouslydiscussed,the

genericSubpartTTruleswerenotwrittenspecificallyforafacilitysuchasToyal’s.Rather,the

-25-



genericSubpartTTrulesweremeanttoapplytomanydifferentsourcesand,therefore,itis

understandablethattherewouldbeunknownsandquestionsastohowtheruleswouldapplyto

specificsources.Thatisexactlywhathappenedinthismatter.However,inToyal’scase,there

weremanyquestionsandmanyunknownsthatToyalhadtoworkthroughinordertoachieve

compliancewiththeSubpartTTrules.

B.THECIVILPENALTYIMPOSEDSHOULDREFLECTTOYAL’SGOOD
FAITHEFFORTSANDTHEUNIQUECIRCUMSTANCESAFFECTING
TOYAL’SABILITYTODEMONSTRATECOMPLIANCE

AsubstantialpenaltyshouldnotbeimposedinthismatterbecauseToyalwasdiligentin

itseffortstobringitsoperationsintoconformitywiththeSubpartTTrules,anditsdelayed

compliancewasduetotheuniquecircumstancesassetforthabove.Illinoiscourtshaveoften

statedthattheprimarypurposeofthecivilpenaltiesistoaidinenforcementoftheAct.ESG

Watts,Inc.,v.IllinoisPollutionControlBoard668N.E.2d1015,1021,282Ill.App.3d43,52

(4thDist.1996).Theimpositionofthestatutorymaximumpenaltyisclearlynotappropriate,

andevenComplainanthasnotmadesucharequest.

However,Complainant’sdemandedpenaltyisstillgreatlyexcessiveinlightofthe

circumstancesinthismatter,aftertakingconsideringthefactorsprovidedinSection33(c)and

42(h)Act.415ILCS5/33(c),42(h)(2007).Thereisnothingintherecordwhichindicatesthat

Toyalwasdilatoryorrecalcitrant;onthecontrary,therecordshowsthatToyalwassincerely

tryingtocomeintocompliance.Itislong-establishedpolicyoftheBoardnottopenalizethose

whoarehonestlytryingtocomply.SouthernIllinoisAsphaltCompany,v.IllinoisPollution

ControlBoard,60Ill.2d204,216,326N.E.2d406,412-413(1975)(citingEmployeesofHolmes

v.Merland,Inc.,PCB71-39SlipOp.*5(September16,1971)).Moreover,asexplainedbelow,

Toyaldidnotenjoyaneconomicbenefitfromitsnoncomplianceperiodwhentakinginto

accountalloftheexpendituresitincurredspecifically,includingtheexpensesofthevacuum
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chillerunitwhichcostToyal$1million,andthelostsavingsasaresultofitsinabilitytousethe

solventrecoverysystem.

1.Complainant’sRequestedCivilPenaltyisExcessiveand
InappropriateDueToLackofEvidenceofWillfulNoncompliance

Toassessacivilpenaltyintheamountof$716,440.00and,moreover,theadded

•$400,000todeterfutureviolations,asdemandedbyComplainant,wouldbecompletely

inappropriateinthismatter.TherecordbeforetheBoardshowsthatToyalwasdiligentinits

complianceeffortsdespiteallthecomplexitiesandchallengesitfaced.Further,Toyal

continuouslyengagedtheIllinoisEPAastowhatitwasdoing,andsoughtassistanceandthe

necessaryapprovalsasitworkedtodemonstratecompliance.Thisisnotlikeotherenforcement

actionswhentheallegedviolatorfailedtoshowgoodfaithandcompletelydisregardedits

obligationsinattempttoskirttheregulations.SeePeoplev.JerseySanitationCorporation,PCB

97-2Slip.Op*8(June16,2005).InJerseySanitation,theBoardnotedthatononlyone

occasionuponwhichtheIllinoisEPAinspectedtheSiteweretherenoviolations.Further,the

Boardnotedthattherespondent,JerseySanitation,failedtoactingoodfaithandthatitdidnot

showthatitsfailuretocomplywithregulationswassimplyinadvertent.Id.at*9

Here,Toyalwas,ingoodfaith,tryingtocomplywiththeSubpartTTrules,andithad

legitimatereasonsforitsdelayindemonstratingfullcompliance.Tellingly,Complainanthas

presentednoevidencetothecontrary.Toyalconsistentlyoperatedacontroldeviceatitsfacility

sinceDecember1998tothepresent.Further,,itisevidentthatToyal’sdelayedcompliancein

understandingandimplementingthenecessarymodificationsatitsfacilitytoconformtothe

SubpartTTruleswassuccessful,becauseithasneverreceivedanynoticeofviolationorother

enforcementactionregardingairissuessincethefilingofthecomplaintinthismatteronMay

31,2000.(Tr.,12/10/08,p.173:4-10).Consequently,thereisnoneedtodeterfutureviolations
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becausetherehavebeennone,andmoreimportantly,noevidenceofwillfulnoncomplianceor

anyimplicationotherwisethatToyalwillnotcontinuetobeincompliance.Tothecontrary,to

imposeasubstantialpenaltyinthismatterwoulddeterfuturefacilitiessubjecttotheserulesfrom

makingthegoodfaitheffortsdemonstratedbyToyalasitstrovetoachievefullcompliance.

2.Complainant’sRequestedCivilPenaltyWouldBeDetrimentalto Toyal’sAlreadyAilingBusinessOperations

AsubstantialpenaltysuchasthatrequestedbyComplainantwouldhaveadetrimental

effectonToyal’sbusinessanditsemployees.Toyaloperatesasastand-alonecompany.As

testifiedtobyMr.VanHooseatthehearing:

Q.Mr.VanHoose,youstatedthatyou’reastandalone
company,
althoughownedeventuallybyToyoinJapan,correct?

A.Correct.

Q.Wheredoyougetyourfinancingfrom?

A.•Wefinanceourown.

Q.Okay.Whenyouneedtomakealargecapitalexpenditure,
wheredoyougetthemoneyfrom?

A.Banks.

(Tr.,5/10/08p.174:16-175:1).

Unfortunately,theeconomyhashadanegativeimpactonToyal’sbusiness.Asofthe
timeofthehearing,inDecember2008,Toyal’sbusinesswasalreadysufferinginthiseconomic
turmoilastestifiedtobyMr.VanHoose.

•Q:Sinceyousellto---yourproductisusedintheautomotive industry,istherecentwidelypublicizedwoesoftheauto
industryhavinganimpactonyouroperation?

A:Absolutely.
V

Q:Wouldyoudescribethatimpact?
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A:Yes.Letmeexplain,first,thatwe’vehadtoreduceour
manpower.We’vehadtolayoffbothsalaryandhourly
employees.We’vedroppedouremploymentfrom109at
thebeginningoftheyeardownto89people.We’rehoping
toremainthere.Forexample,December,astheyearwent
on,theautoindustryhasgottenworseandworse.Alotof
companieshave--orplantsoftheautomotivecompanies
haveshutdownandthey’vealsocanceledtheirordersto
theircustomerswhoareourcustomers.Andintheseare
paintplants.Andtheyhavesincecancelledtheirorders.

Asanexample,thismonthwearegoingtorunourpaste
unitsatabout20percentcapacityand10percentofthat
capacityisjustordersthatwereleftoverfromNovember
thatwerepostponed.Soweonlyhaveasmallnumberof
ordersforthismonth.We’regoingtoactuallyshutdown
ourplantonthe19thandreopenonthe2ndofJanuary.
Normally,weoperatebetweentheholidaysandjustbeoff
ontheholidays.

Asfarasthe—addition,onthefinancialside,ourcompany
hasbeenextremelyimpactedbytheeconomy.We’re
goingtoloseover$3millionthisyear.

(Tr.,12/10/08,p.143:11-144:17).

Inthesechallengingeconomictimes,companiessuchasToyalthatprovidegoodjobs

andbenefitthecommunity,needahelpinghandfromthegovernment,notthepunitivehandthat

theComplainantwishestoextendtoToyal,especiallyunderthecircumstanceswhereToyalhas

beenincomplianceandhasexpendedasignificantamountofresourcestomeetandexceedits

complianceobligations.WhileComplainantrefusestoacknowledgethatToyal’scurrent

financialpositionisanappropriatefactortobeconsideredinthepenaltyanalysis,such

informationisclearlyrelevant,asdeterminedbytheBoard’sHearingOfficer.(Tr.,12/10/08,

p.145:1-146:10).

Ontheotherhand,totheextentthatComplainantseekstoinserttheissueofthefinancial

statusofToyal’sJapaneseparentcompany,ToyoAluminumKKandloritsparent,NipponLight

MetalsGroup,intothepenaltycalculationdebate(SeeComplainant’sBrief,at21),this,is
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improperandshouldbeignoredbytheBoard.Complainanthaspresentedabsolutelyno

evidencethatToyal’sparentcorporation(s)haveintegratedfinancialrelationships.Norhasitset

forthanylegalauthorityastowhytheparentcorporationshouldberesponsibleforastand-alone

companyundersuchcircumstances.InCharterHallHomeownerAssociationv.Overland

TransportationSystem,Inc.,PCB98-91*10(Slip.Op.May6,1999),thecomplainantsimilarly

attemptedtoarguethattheproposedpenaltywaswarrantedbasedonthegrossprofitsofthe

respondent’sparentcompany.However,theBoardrejectedthatargumentbecausethe

complainantfailedtoprovethattheparentcorporationwasresponsiblefortheviolationsor

demonstratethatthisinformationwasrelevanttothepenaltytobeimposedontherespondent.

Here,ComplainanthasnotsetforthanyevidenceintherecordbeforetheBoardthat

showsthatNipponLightMetalswasresponsiblefortheviolationsorevenhaddailyinvolvement

inaffairsatToyal.Infact,theevidenceintherecordshowsthatToyaloperatesasan

independententitythatseeksfinancingonitsownfrombanks.(Tr.,5/10/08p.174:16-175:1).

Notwithstandingthoseissues,Complainantdoesnotevenofferanycompetentinformation

regardingtheactualfinancialhealthofanyofthesecompanies,butseeksonlytoprejudicethe

BoardagainstToyalbycitingtodataontotalglobalsalesofNipponLightMetalsGroup,which

byitselfhasnointrinsicbearingonthefinancialstrengthofacompany.Complainant’s

transparentattempttoleveragesuchirrelevantfinancialinformationtosupportaninflated

penaltyisimproper,andshouldnotbecondonedbytheBoard.

3.TheActRequiresThattheBoardConsidertheFactorsProvidedin
Section33(c)toDetermineWhetheraPenaltyShouldBeAssessedin
thisMatter

BeforedetermininganypenaltyforviolationsundertheAct,theBoardmustconsiderthe

factorssetforthinSection33(c)oftheAct.Peoplev.StateOilCompany,PCB97-103,Slip.
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Op.at*11(March20,2003).WhiletheBoardsometimesappliestheSection33(c)factorsto

eachandeveryallegedviolation,theBoarddoesnotdosoineverycase.Rather,theBoardmay

applytheSection33(c)factorstothetotalityoftheallegedviolations.Peoplev.WasteHauling

Landfill,Inc.,PCB95-91,*20(May21,1998).Section33(c)oftheActprovidesthat:

Inmakingitsdetermination,theBoardshalltakeintoconsiderationallthefactsand
circumstancesbearinguponthereasonablenessoftheemissions,dischargesordeposits
involvedincludingbutnotlimitedto:

(i)thecharacteranddegreeofinjuryto,orinterferencewiththeprotectionof
thehealth,generalwelfareandphysicalpropertyofthepeople;

(ii)thesocialandeconomicvalueofthepollutionsource;

(iii)thesuitabilityorunsuitabilityofthepollutionsource;

(iv)thetechnicalpracticabilityandeconomicreasonablenessofreducingor
eliminatingtheemissions,dischargesordepositsresultingfromsuch
pollutionsource;and

(v)anysubsequentcompliance.

415ILCS5/33(c)(2007).

Additionally,asstatedbytheIllinoisSupremeCourtindiscussingtheSection33(c)

factors,“TheBoardisnotlimited,however,totheconsiderationofthespecifiedareas,but,itis

requiredtoconsiderallfactsandcircumstancesbearinguponthereasonablenessoftheconduct.”

SouthernIllinoisAsphaltCompanyv.PollutionControlBoard60Ill.2d204,208,326N.E.2d

406,408(1975).Basedontheabove,ToyalrespectfullyrequeststhattheBoardconsiderallthe

factsandcircumstancespresentedinthiscase,includingtheevidenceintherecordthatshows

thatToyalactedinareasonablemannerbasedontheuniquechallengesitfacedindemonstrating

thecaptureefficiencyrequirementsoftheSubpartTTrules.Finally,whileitistruethatthe

severityofthepenaltyshouldbearsomerelationshiptotheseriousnessoftheinfractionor

conduct,theBoardshouldalsoconsidergoodfaithorlacktheroftotheissueofwhethera
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penaltyshouldbeimposed.ModineManufacturingv.IllinoisPollutionControlBoard,193Iii.

App.3d643,649,549N.E.2d1379,1383(2dDist.1990)(citingArcherDanielsMidlandv.

PollutionControlBoard,149Ill.App.3d301,305,491N.E.2d580(1986)).

4.ComplainantMisconstruestheCharacterandDegreeofInjury
to,orInterferencewiththeProtectionoftheHealth,General
WelfareandPhysicalPropertyofthePeople

Complainant’sargumentsthatToyal’seightyearsofallegednoncomplianceimpeded

federalandstateeffortstoreducethesourcesofVOMlevels,andtherebyseriouslyinterfered

withthe“protectionofthehealth,generalwelfareandphysicalpropertyofthepeople”

mischaracterizesthefactsinthismatter.(Resp.Br.,p.10).Tostatethat“Toyalwasoperating

equipmentthatemittedVOMwithoutprovidingtheenvironmentalprotectionsthattheBoard

intended”furthermischaracterizesseveralimportantfactsinthismatter.First,Toyaloperateda

controldevicesinceDecember1998.Second,asexplainedatthehearing,itwasveryimportant

forToyaltocontinuetooperatebecausesuchwasessentialtoitsabilitytodemonstrate

compliance.AsMr.DennisDebrodttestifiedatthehearing:

“Actually,havingtheplantoperatingwasessentialinbeingableto
sizetheequipmentandunderstandwhatwasgoingonwiththe
equipment.Youknow,weneededtodothetestingoftheflowand
theloadingtounderstandwhetherornotoursizingwasadequate ornot.Sofrommystandpoint,havingtheplantoperatingwas
veryimportant.”

(Tr.,12/11/08,p.57:23-58:17).

Furthermore,thiscasediffersfromothercaseswheretherewastestimonyfromIllinois

EPAinspectorsandinspectionreportsthattherewasseriousimpactstothephysicalpropertyand

surroundingareasduetotherespondent’snoncompliance,whichwouldcontinueintothefuture.

SeePeoplev.WasteHaulingLandfill,PCB95-91Slip.Op.*21(May21,1998).Unlikethe

respondentinWasteHaulingLandfill,whoseactivitiesresultedinalandfillthatgreatlyexceeded
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thedimensionsallowedinitspermit,continualleachateproblems,andissuesrelatedtothe

disposalofhazardouswasteintoanunpermittedwastefacility,here,Complainanthasnot

evaluatedthelevelofemissionsorwhethersuchwouldhaveanimpactevenafterToyal

demonstratedcompliancewiththecaptureandefficiencyrequirementsoftheSubpartTTrules.

ThecompletelyunsupportedconclusionthatTôyal’semissionscausedgreatharmtothe

environmentisaninsufficientbasisuponwhichtobaseasubstantialpenaltydemand.

Moreover,thiscasediffersmarkedlyfromPeoplev.PanhandlePCB99-191,Slip.Op.

*21(November15,2001),wheretherespondentwasinviolationofNOxrulesforoverten

years,andcontinuedtobeinviolationasofthetimewhentheBoard,provideditsdecision.

WhileToyaladmittedlywasinviolationoftheSubpartTTrulesforaperiodoftime,itdid

operateacontroldevicesince1998,hassince2003demonstratedfullcompliance,andhashad

continualcompliancewiththeapplicableregulations.

5.Toyal’sBusinessHasaPositiveSocialandEconomicValue

Toyal’sfacilityemployed89employeesasofthetimeofthehearing(48hourlyunion

and41salary).(Tr.,12/10/08,p.139:21-140:3).Therefore,Toyalhasapositivesocialand/or

economicvalue.Further,whileitistruethattheBoardhasfoundthatapollutionsource

typicallypossessesa“socialandeconomicvalue”thatistobeweighedagainstitsactualor

potentialenvironmentalimpact,inthiscase,Toyal‘Soperationswouldstillbeconsidereda

positivesocialandeconomicvalue.Peoplev.WasteHaulingLandfill,PCB95-91Slip.,Op.at

*21(May21,1998).Moreover,inthesetryingeconomictimes,itisimportantthatcompanies

remainviableand,imposingpenaltiessuchasrequestedbyComplainantforthetypeof

infractioninthiscase,(especiallyonethathaslongsincebeencured)shouldnotbeareasonfor

jeopardizingacompany’scontinuingviability.
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ComplainantcitestoWasteHaulingLandfillinsupportofitsassertions;however,this

caseclearlyisdistinguishableonseveralgrounds.First,unliketherespondentinWasteHauling

Landfill,whoconsistentlyfailedtomakethetechnicalimprovementsnecessarytocontrolthe

overheight,overfill,andhazardouswastedisposal,andfurther,didnotsubmitproperclosure,

post-closureplans,ormeetfinancialassuranceobligations,Toyalcontinuouslystrovetoremedy

itsnoncomplianceissuesbyworkingwithitsteamofconsultantsandimplementingtheir

recommendations.Second,theBoardstatedinWasteHaulingLandfillthat“theoverheightand

overfillcontinuetobeproblemstodayandthisdiminishesthesocialandeconomicvalueofthe

landfill.”Id.at*21.Here,neithertheComplainantnortherecordbeforetheBoardshowthat

Toyal’snoncompliancecontinuedtobeaproblemafterApril2003,letalonecontinuingtotoday.

Onthecontrary,Toyalhasbeenincomplianceforyears.Consequently,theBoardshouldweigh

thisfactorinfavorofToyal.

6.Toyal’sFacilityisSuitabletotheAreainWhichitisLocated

Toyal’sfacilityissuitablefortheareawhereitislocatedandComplainanthasnot

substantiateditsclaimotherwise.ThisfactorrequiresthattheBoardlookatthelocationofthe

sourceanddetermineitssuitabilitytothearea,includingthequestionofpriorityoflocation.

WasteHaulingLandfill,at*
21.

Inanexceptionally-strainedargument,ComplainantcontendsthatToyal’sfacilityisnot

suitableforthearea,simplybecauseitwasnotincompliancewithapplicableairregulationsfor

aperiodoftime.(Complainant’sBrief,at10-11).Simplybeingoutofcompliance,however,

doesnotsomehowrenderafacility“unsuitable”foritslocationascontemplatedbytheSection

33(c)factors.Complainanteithermisunderstands,ordeliberatelymisapplies,thepointofthis

test,consideringthatinpracticallyanyenforcementaction,afacilitylikelyis(orhasbeen)outof

compliance,andComplaint’sinterpretationofthisfactorwouldessentiallyrenderitanullity,as
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afacilitywouldalwaysbeunsuitableforitslocationwhennoncompliant,underComplainant’s

argument.Complainant’sposition,therefore,isillogicalandsimplyinvalid.

TheToyalfacilityislocatedintheDesPlainesValleyArea.(Tr.,12/10/08,p.229:9-11):

TheToyalfacilitywasoriginallyusedalongtimeagoasamanufacturedgasplant.(Tr.,

12/10/08,p.230:2-6).TotheeastoftheToyalfacilityistheDesPlainesRiver.Tothenorthis

propertyownedbytheWaterReclamationDistrictofGreaterChicagoandawetlandsarea.To

thewestisanIllinoisDepartmentofTransportationfacilityandStatevillePenitentiaryproperty.

DirectlytothesouthisapubliclyownedtreatmentworksoperatedbytheVillageofCrestHill.

(Tr.,12/10/08,p.229:7-22).Basedontheabove,theToyalfacilityissuitabletoitslocation.

Therefore,theBoardshouldweighthisfactorinfavorofToyal.

7.Complainant’sArgumentThatComplianceWasTechnically
PracticableandEconomicallyReasonableisFlawed

WhileComplainantinsiststhatcompliancewastechnicallypracticableandeconomically

reasonable,itsargumentisclearlyflawed.(Complainant’sBrief,at11).Whilethe‘technology’

mayhavebeenavailable,andeveninplaceatacertainpoint,thesuccessfulapplicationofthat

technologytotheToyalfacilitywasanythingbutstandard.Infact,mostoftheworkdoneatthe

facilitytoshowcompliancewiththeSubpartTTruleshadtobecustomdesignedandfittedfor

thefacility.AstestifiedtobyMr.DennisDebrodtatthehearing:

Q:Yourespondedthatfumehoodsandvacuumsystems,
obviously,wereavailableinthe1990s.Wouldastandard
fumehoodqualify,inyouropinion,asapermanenttotal
enclosure?

A:Well,every--youknow,allthesourcepoints,eachone
hadtobe.lookedatindividuallyandtoensurethatwecould
passthatcriteria.So,youknowthereareallkindsof
standardshoods,buttheyallhadtobecustomfittothe
specificequipmentthey’reconnectedto.Soit’snotas
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simpleasastandardhoodforthecriteria.Theykindofall
hadtobedonetogether.

Q:Youdidn’thearityesterday,Mr.Malmgrentestifiedabout
themodificationsthatwerenecessaryonthescreenerhoods
andqualifiedthoseasapermanenttotalenclosure.You’re
familiarwiththose?

A:That’scorrect.

Q:Wouldyoucallthoseastandardfumehoodasthewaythey
presentlyexist?

A:No.Thoseareactuallyveryspeciallydesignedforthat
pieceofequipmentbecausethe—becausethere’salotofthe
spaceconstraintsandthere’sprocesspipinggoingthrough
themiddleofthehoodtogettheproducttothescreener.
So,thoseareverycustomdesigned.

(Tr.,l2/ll/08,p.59:13-60:14).

Moreover,Complainantfailstorecognizethattheapplicationoftheavailabletechnology

totheToyalfacilitypresentedmanychallengesinlightofcertainuniquefactorspertinenttoits

operations.Consequently,priortoevencompletingthedesignandconstructiontherewasa

significantamountofduediligencethathadtobecompletedregardingitslargenumberofsmall

emissionsources.UnlikeinPanhandle,wheretheBoardnotedthattherespondentcouldhave

easilyverifieditscompliancestatusbecauseallitneededtocalculatesuchwasitsownrecords

alongwiththestandardemissionfactor(bothofwhichwerereadilyavailable),Toyaldidnot

havethenecessaryinformationreadilyavailable.Peoplev.Panhandle,at*21.Infact,thatisone

ofthemainreasonsforthedelayincomplianóe.

HearingtestimonyclearlyestablishedthatToyal’sprospectivecompliancewithSubpart

TTrequiredthatituseemissionfactorstodeterminewhatthefugitiveemissionswerefromits

sourcesthatwerenotfeasibletobeenclosedorcaptured.(Tr.,12/11/08,p.81:5-8).Unlikethe

respondentinPanhandle,Toyalhadtodevelopitsownemissionfactorsbecausetherewasno
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suchthingavailablefromU.S.EPAorotherpublishedsource.(Tr,12/11/08,p.81:17-19).

ThiswasoneoftheuniquefeaturesofthefacilityaccordingtoSteveAnderson,whotestified

thatsuchwas“partoftheuniquenessofthisplant.I’veneverhadtodothiswithanotherplant.

WehadtoupfrontgetokaysfromtheAgencyontheconcept:Theyhadnot,asfarasIknow,

seenthisfromotherfacilities.”(Tr.,12/11/08,p.81:9-13).

Again,aspreviouslystated,itisimportanttounderstandthatToyalwastheonlyfacility

ofitskindinIllinoisthatwassubjecttotheSubpartTTrules.Consequently,Toyaldidnothave

amodelorexampletoguideitscomplianceactivities.Thus,whenToyalhadtodevelopitsown

program,itrequiredalotoftimeandeffort,andalsorequiredobtainingtheapprovalofIllinois

EPA.

WhileComplainantassertsthat“theBoardshouldtakenotethatwhenToyalreplacedits

VOMcontrolsystemin2005,itwasabletoarrangeforpermitting,construction,andoperation

ofthenewcontroldevicewithinoneyear,”itsurprisinglyignorestheveryreasonsyyToyal

coulddoso.(Resp.Br.,p.11).Afterall,by2005Toyalhadalreadyworkedwithseveral

consultantstounderstanditsoperations,theSubpartTTrules,andithadgonethroughsome

positiveandnotsopositiveexperiencesinattemptingtocomplywiththeSubpartTTruleswhich

resultedinmanylearnedlessons.Consequently,bythetimeToyalsoughttoreplaceitsVOM

controlsystemin2005,ithadabetterunderstandingofwhatitneededtoaccomplish,whatit

wouldtake,andhowitwasgoingtocompletesuch;thiswasallasaresultofitsdiligenceand

theeffortsitundertookintheyearspriorto2005.

MosttellingisthatComplainantdoesnotcomprehendthatthereplacementoftheRCO

withtheCR0didnotrequireanychangetothelargenumberofsources,PTEandcaptureand

collectionsystem,noranyoftheotherextensiveworkitundertooktodemonstratecompliance
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withthecaptureefficiencyrequirementsofSubpartTT.Complainant’sattempttoequatethese

twoissuesisfundamentallyflawed:installationofacontroldevicewaspieceoftheSubpart

TTcompliancerequirements,butthemoredifficultcomponentwasdemonstratingcompliance

withthecaptureefficiencycomponenttotheSubpartTTrules.(Tr.,12/10/08,p.134:9-19).

Therefore,themoreappropriatecomparisonwouldbetoassessthetimeperioditinitiallytook

ToyaltoinstallitsRCOin1998(lessthanayear),whichwassimilartothetimeittookToyalto

installtheCR0in2005.(Comp.Exhibit7,p.3).

Consequently,fortheComplainanttosuggestthat“theevidenceshowsthatitwasboth

technicallyfeasibleandeconomicallyreasonabletorequireToyaltoimplementtheproper

controlequipmentatitsfacilitytocomeintocompliancewiththeActuponthedatethe

regulationscameintoeffect”(Resp.Br.,p.11)isnonsensicalbecauseitcomparesapplesto

oranges,andalsofailstoconsiderthetechnicalchallengesthatToyalencountered.Basedonthe

above,ToyalrespectfullyrequeststhatBoardweighthisfactorinitsfavor.

8.ToyalHasSubsequentlyDemonstratedComplianceforOverFive
Years

ToyalhasbeencompliantwiththeSubpartTTrulesafteritpassedthestacktestandwas

issueditsFESOPandimplementedthenecessarymodificationstoitsfacilitytoensure

continuouscompliancewiththeSubpartTTrules.InBlueRidge,theBoardnotedthatthe

Respondenthad“implementedmeasurestoproperlycontain,remove,anddisposeofall

regulatedasbestos-containingwasteandrefuse.”Peoplev.BlueRidge,PCB02-115,Slip.Op.
*13(October7,2004).Thus,theBoardweighedthisfactoragainstassessingacivilpenalty.Id.

Similarly,ToyalhasbeencompliantwiththeSubpartTTrulesforwelloverfiveyears.

Furthermore,ToyalhasnotreceivedanynoticeofviolationregardingairissuesfromtheIllinois

EPAinthealmosttenyearssinceitfirstreceivedtheNOVinJime1998.(Ir.5/10/08p.,173:4-
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12).Moreover,ToyalhasbeenconsistentinfollowingthetermsofitsFESOPasevidencedby

itsrequesttotheIllinoisEPAforaprovisionalvarianceasaresultofafireintheCR0on

December8,2006.(Tr.,12/10/08,P.226:20-227:1).Toyalwascompliantwiththetermsofthe

provisionalvarianceitreceivedfromIllinoisEPA.(Tr.,12/10/08,p.227:6-11).

Finally,ToyaldisagreeswithComplainant’spositionthatToyal’seffortstoimplement

measurestoreduceVOMemissionsshouldnotbedeemedamitigatingfactorifcomplianceis

achievedonlyafterenforcementproceedingsareinitiated.(Resp.Br.,p.12).Thisargumentis

premisedontheneedtodeterfutureviolationsand,therefore,butfortheenforcement

proceedings,compliancewouldnothavebeenachieved.Here,Toyaltookitscompliance

obligationsveryseriously.Further,Toyalbeganworkingtowardscomplianceimmediatelyas

soonasitlearnedofitsnoncompliance,whichwasyearspriortoanyenforcementproceedings.

ItisundisputedthatToyalsubmittedacompliancescheduleinitsTitleVapplication,which

occurredfouryearspriortothefilingofthiscomplaint.Thisistrulyacaseunlikemanyother

enforcementactions,becauseToyalwasdiligentbut,unfortunately,acombinationofseveral

factors(i.e.,fires,workingwithconsultantswhodidn’tunderstandtheSubpartTTrulesasthey

appliedtotheToyalfacility,implementationofmeasurestobetterunderstandhowfacilitycould

demonstratecompliancewithSubpartTT,creationofanemissionstandard,one-by-oneanalysis

of200emissionsources,customizationofhoodsamongstotheractivities)resultedinToyal’s

delayedcompliance.

Basedonalloftheabove,theBoardshouldweighthisfactorinfavorofToyal.
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9.TheBoardMustConsidertheFactorsinSection42(h)toDetermine
AnAppropriatePenalty.

Inadditiontothefactorsaddressedabove,theBoardmustconsiderthefactorslistedin

42(h). 8TheBoardhaswidediscretionunder42(h)oftheActtoconsideranyfactorin

aggravationormitigationofthepenalty.ESGWatts,Inc.v.IllinoisPollutionControlBoard

282Ill.App.3d43,51,668N.E.2d1015,1020(4thDist.1996).Indeterminingtheamountofa

civilpenalty,theBoardisauthorizedundertheActtoconsideranumberofmattersineither

mitigationoraggravationofpenalty,includingthosespecifiedinSection42(h)oftheactbutnot

limitedtothefollowingfactors:

(1)thedurationandgravityoftheviolation;

(2)thepresenceorabsenceofduediligenceonthepartoftherespondentin
attemptingtocomplywithrequirementsofthisActandregulations
thereunderortosecurerelieftherefromasprovidedbythisAct;

(3)anyeconomicbenefitsaccruedbytherespondentbecauseofdelayin
compliancewithrequirements,inwhichcasetheeconomicbenefitsshall
bedeterminedbythelowestcostalternativeforachievingcompliance;

(4)theamountofmonetarypenaltywhichwillservetodeterfurther
violationsbytherespondentandtootherwiseaidinenhancingvoluntary
compliancewiththisActbytherespondentandotherpersonssimilarly
subjecttotheAct;

(5)thenumber,proximityintime,andgravityofpreviouslyadjudicated
violationsofthisActbytherespondent;

(6)whethertherespondentvoluntarilyself-disclosed,inaccordancewith
subsection(i)ofthisSection,thenon-compliancetotheAgency;and

(7)whethertherespondenthasagreedtoundertakeasupplemental
environmentalproject,”whichmeansanenvironmentallybeneficial
projectthatarespondentagreestoundertakeinsettlementofan

TheamendmentsdirecttheBoardtousetheeconomicbenefitfromdelayedcomplianceastheminimumpenalty
amount.
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enforcementactionbroughtunder.thisAct,butwhichtherespondentisnot
otherwiselegallyrequiredtoperform.

415ILCS5/42(h)(2007).

a.DurationandGravity

AsprovidedintheanalysisofSection33(c)factors,thedurationofToyal’s

noncompliancewasnotduetodisregardforrules,butratherbecauseofthechallengesthatit

facedindemonstratingcompliance.Moreover,ToyaloperatedacontroldevicefromDecember

1998tothepresent.(Tr.,12/10/08,p.29:1 4-22).Thus,thegravityofitsactionsweremitigated

byitscontinuousoperationofaVOMcontroldevice.Further,thiscaseisdistinguishablefrom

Panhandle,wheretherespondentoperatedasourcethathadundergoneamajormodification

withoutthenecessaryPSDpermitandcontroltechnologywhichresultedinexceedingits461.3

tonperyearNOxpermitconditionforatleasttenyearsanditemittedanunauthorized33441.67

tonsofNOxintotheairfrom1989through1998.Peoplev.Panhandle,at*21.

b.LackofDueDiligence

Complainant’sassertionsandmischaracterizationsoftheevidenceareblatantly

inconsistentwithallthefactsbeforetheBoardand,further,showsthatComplainantdoesnot

understandthatToyal’suniqueoperationssimplydidnotallowforacookiecutterapproachto

achievingcompliance.Toyalwasasdiligentasitcouldbe,giventhecircumstances,andspent

yearsandappreciablesumsofmoneyinpursuingcompliance(whichiteventuallyachieved).

Furthermore,itwasresponsibleanddiligentwithrespecttoassuringthattheinherentdangersof

itsbusinesswereminimizedduringthistimeperiod.Throughoutthenoncomplianceperiod,

Toyalwasactiveinitseffortsintryingtounderstanditsoperationsandonceitunderstoodwhat

itneededtodotodemonstratecompliance,itdidso.Consequently,thiscasediffersfrom

enforcementactionswheretheallegedviolatorfailedtoperformanyworkduringthe
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noncomplianceperiodtocorrecttheallegationsofnoncompliance.SeePeoplev.StateOi1Slip

op.*16(March20,2003).

Thiscasealsodiffersfromotherenforcementactionswheretherespondentreliedsolely

onIllinoisEPAinspectionsandpermitrenewalstodetermineitscompliancewiththelimitation

initspermit.SeePeoplev.Panhandle,PCB99-2001,Slipop.*21(November15,2001).Here,

Toyaldiscloseditsnoncomplianceasaresultofitsowninvestigations.Furthermore,Toyal

immediatelyhiredconsultantsandsubmittedacomplianceplanandschedulewhenitdisclosed

itsnoncompliance.(Tr.,12/10/08p.,158:20-159:5).Moreover,itimmediatelyactedin

accordancewithitscomplianceplanandscheduleasitsoughtbidstocompletethenecessary

work.(SeeResp.Exhibit3forimplementationschedule)(Tr.,12/10/08,p.160).

ComplainantmakesunfoundedassertionsregardingToyal’sdecisionsbut,yet,itdidnot

presentanywitnessesorotherevidencetocontradictthatToyal’sdelayincompliancewasnot

basedonlegitimategrounds.Therefore,theBoardshouldweighthisfactorinfavorofToyal.

c.EconomicBenefit

Becauseeconomicbenefitisatthecenterofthislitigation,itisdiscussedfurtherbelowin

itsownsection.

d.DeterrenceofFurtherViolationsandAidinEnhancing
VoluntaryCompliancewiththeAct

ThiscasediffersfromPanhandle,wheretheBoardfoundthatasubstantialpenaltywas

neededinordertodeterfutureviolationsandenhancevoluntarycompliancebytheRespondent

andothersimilarlysituatedentities.Peoplev.Panhandle,PCB99-191,Slip.Op.*21

(November15,2001).Specifically,theBoardnotedthatthepenaltyamountwouldserveto

ensurethattherespondentandothercompanieslikeitactuallyreviewthepermitstheyaccept,

andtakethestepsnecessarytomonitortheircompliance,suchashavingbasiccommunications
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amongemployeesresponsibleforemissionsandthosefamiliarwithpermitlimits.Id.The

Boardfurthernotedthattherespondentmadenoefforttodetermineitscompliancestatusbefore

theAgencydiscovereditsexcessemissions.Id.at*21.Moreover,inPanhandletherespondent

acceptedapermitthatitcouldnotlivewith,whichallowedittoavoidthecompliancecosts.Id.

at*26.Further,therespondent’scomplianceeffortsappearedtohavebeenaresultofthe

“loomingofenforcement.”Id.Finally,evenatthetimeofthehearing,therespondentcontinued

tooperateamajormodificationwithoutthenecessaryPSDpermit.Id.at*21.

Incontrast,inthepresentmatter,ToyaldiscloseditsnoncompliancetotheIllinoisEPA

whenitsubmitteditsCAAPPapplicationalongwithanactionplanandscheduleofcompliance.

Moreover,Toyalexpendedasignificantamountofmoneyindetermininghowbesttocomeinto

compliance.TherecordisrepletewithexamplesofallthemanystepsToyaltookinpursuitof

compliance,fromwhenitfirstlearnedofitsnoncompliancetowhenitactuallydemonstrated

compliancein2003.Further,morethanfiveyearshavepassedandToyalhasnotbeenin

violationofSubpartTToritspermitterms.Consequently,deterrenceisnotnowanissue.

Deterrenceofsimilarlysituatedentitiesisanon-issue,asnoneofToyal’scompetitorswere

requiredtohaveVOMcontrols.WhileitmayhavetakenToyalalongtimetocomeinto

compliance,suchwasduetotheamountofworkitcompletedtounderstandhowitbestcould

comeintocompliancewithSubpartTTrules,andnotbecauseitslackofdiligence.Toyalwas

diligently,andingoodfaith,tryingtocomeintocompliancethroughouttheentire

noncomplianceperiod,asevidencedbyitsactionsinhiringcompetentenvironmentalconsultants

andimplementingtheirrecommendations.

Moreover,thisextendedperiodoftimeallowedToyaltounderstandwhatitsemissions

wereandwhatcontroldeviceand/oroperationswouldworkthebestwithitsfacilitywhile
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ensuringfuturecompliancewithSubpartTT,andensuringthesafetyofitsfacilityand

employeesgiventheinherentdangersofitsoperations.Infact,ToyaloptedforaFESOPrather

thanaCAAPPpermit,therebyfurtherrcducingitsemissionsanddoingmorethanwhatwas

required. 9Furthermore,Toyal’seffortstocomeintocompliancewerenotasaresultofthe

enforcementactionsbyIllinoisEPA,unlikeinPanhandle,wheretheBoardfoundsignificant

thatPanhandleonlyundertookcomplianceeffortswhenfacedwithloomingenforcement.Id.at

*24.ThemodelbehaviorshownbyToyalintermsofitsduediligenceandgoodfaithefforts

shouldbeencouragedratherthandiscouraged.

Moreover,Complainant’sargumentsthatToyalcontinuedviolatingtheActforeight

yearswhileitspentmoneyonothercapitalprojectsthatalloweditsfacilitytoincreaseitsprofit

whileexceedingVOMemissions,completelymisconstruesthefactspresentedbeforetheBoard.

Toyaldoesnotdenythatitembarkedoncertaincapitalprojects.Forexample,themodification

tothepasteBUnitwasperformedtoreplacetheoldermillswithnewermills,andthisresultedin

onlyasmallamountofcapacityincrease(Tr.,12/10/08,p.118:17-1).Moreimportantly,this

projectwasnecessarytoallowToyaltobeabletoinstallenclosuresandcaptureemissionsto

demonstratecomplianceand,forthatreason,IllinoisEPAincludedthisprojectwhenitissued

Toyal’sMay2001constructionpermit.(Resp.Exhibit17).

Finally,theothercapitalprojectsthatToyalcompletedduringitsnoncomplianceperiod

includedtheinvestmentofafiresuppressionsystemsandalannsystemsfortheplant.(Tr.,

12/10/08,p.153:3-8).NowheredoesComplainantprovideabasisfortheimplicationthat

Curiously,ComplainantactuallycriticizesToyalforswitchinggearsfromitsinitialCAAPPpermitapplicationto
aFESOP,andcharacterizesthatasunnecessaryandwastedeffort.Complainantoverlooksthefactthatapplyingfor
aFESOPactuallyrequiredToyaltodemonstrateandachieveemissionsoflessthan25tonsperyear,whichisbetter
fortheenvironmentandwasanythingbutawastedeffort.
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Toyal’snoncompliancewasduetoascarcityoffundsdevotedtoToyal’scomplianceefforts.

TherecordofthehearingreflectsToyal’sdocumentedexpendituresofoveramilliondollarsfor

justonepieceofemissioncontrolequipment(thevacuumchiller)afteralreadyinstallingthe

RCO.(Tr.,12/10/08,p.190:21-191:4).Additionally,Toyalalsoreplaceditsalreadythe

permittedandoperatingRCOwithaCR0in2005,whichimproveditsemissionscontroland

avoidedtheproblematicshutdownsitexperiencedwiththeRCO.

Thus,anysuggestionbyComplainantthatToyal’scomplianceprogramwasstarvedfor

fundsisunsupportedandsimplywrong.Basedonallofthefactsaspresentedintherecord

beforetheBoard,theBoardshouldweighthisfactorinfavorofToyal.

e.PreviouslyAdjudicatedViolations

Here,Complainanthasnotpresentedanyevidenceofpreviouslyadjudicatedviolations.

However,itshouldbenotedthatthecomplaintfiledinthismatterallegedfiveclaimsunderthe

ResourceConservationandRecoveryAct(“RCRA”)andtwoclaimsundertheCleanAirAct

(“CAA”).However,ComplainantandToyalenteredintoapartialsettlementagreementonJune

21,2001,resolvingalloftheRCRAclaims.Pursuanttothepartialsettlementagreement,Toyal

paidapenaltyintheamountof$31,500.Consequently,thisfactorcouldonlyservetomitigate

anypenaltyimposedonToyal.SeePeoplev.StateOil,PCB97-103at*14(Slip.op.March20,

2003).

-45-



f.Self-Disclosure

ToyaldiscloseditsnoncomplianceatthetimeofwhenitsubmitteditsCAAPP

application.However,Toyalbelievesthatthisfactorneitherweighinmitigationoraggravation

ofapenalty.

g.SupplementalEnvironmentalProjectorBeneficialEconomic
Project

WhilenotformallyproposedtooracceptedbyIllinoisEPAasasupplemental

environmentalproject(“SEP”)underSection42(h)(7)oftheAct,Toyalrespectfullyrequests

thattheBoardconsiderthe$674,000itexpendedtoreplaceitsRCOcontroldevicewithaCR0

asafactorinmitigationofanypenaltythatmaybeimposedbytheBoard.

In2005,ToyalreplaceditsRCOwithaCR0tomoreefficientlycontrolitsVOM

emissions.(Tr.,12/10/08p.111:12-20).Toyal’sRCOoperationswerecompliantwiththe

SubpartTTrulesandtheFESOPissuedbytheIllinoisEPA.However,theRCOsuffered

outagesfromhightemperatures.(Tr.,12/10/08,p.112:17-19).Theseoutagesdidnotresultin

anynoncompliancebecauseToyal’sFESOPpermitincludedaprovisionallowingforthe

outages.(Tr.,12/10/08p. 111:12-20andResp.Exhibit18).However,theoutageswere

disruptiveand,witheachoutage,ToyalhadtofollowtherequirednotificationtoIllinoisEPA

andrecordkeepingprovisionsunderitsFESOP.(Tr.,12/10/08,p.112:17-19).Astestifiedatthe

hearing,onceToyalreplaceditsRCOwiththeCR0thesubsequentstacktestshowedincreased

destructionandefficiency,andthisresultedinlesscontrolledVOMemissionsandless

uncontrolledemissionsduetotheeliminationoftheperiodicRCOhightemperature-induced

shutdowns.(Tr.,12/10/08,p.112:9-11).Toyalwasundernolegalobligationtomakethis

significantexpendituretoreplacetheRCO.
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Asaresult,thisprojecthasbeenverybeneficialfortheenvironmentinthatthecontrolled

emissionshavebeenreducedfrom20tpyofVOMtoabout12tpy.IftheBoardconsidersthis

projectasafactorinmitigationofanypenaltythatitmayimpose,itwillserveasanincentive

andencouragetheregulatedcommunitytodomorethanwhatisrequiredundertherespective

environmentalregulations.Moreimportantly,thisservestobettertheenvironmentforthepeople

oftheStateofIllinois.Basedontheabove,ToyalrespectfullyrequeststhatBoardconsiderthis

asafactorinmitigationofanypenaltytobeassessedbytheBoard.

C.TOYAL’SNONCOMPLIANCEDIDNOTRESULTINANECONOMIC
BENEFIT,BUTRATHERANEGATIVECOST

Toyaldidnotenjoyaneconomicbenefitbecauseofitsnoncompliance;rather,it

experiencedanegativecostasaresultofitsexpendituresforavacuumchillerunitandits

inabilitytouseitscurrentsolventrecoverysystem.Section42(h)oftheActwassubstantially

amendedbyP.A.93-575,effectiveJanuary1,2004.Theseamendmentsbecameeffectiveafter

Toyalhadalreadydemonstratedcompliancein2003.Theamendmentsestablishedthata

violator’seconomicbenefitfromdelayedcomplianceistobetheminimumpenaltyamount.

SeePeoplev.BlueRidgeConstructionGroup,fn.1.Section42(h)(3)nowreads,“anyeconomic

berefitsaccruedbytherespondentbecauseofdelayincompliancewithrequirements,inwhich

casetheeconomicbenefitsshallbedeterminedbythelowestcostalternativeforachieving

compliance.”415ILCS5142(h)(3)(2007).Unfortunately,neithertheActnoranyIllinoisEPA

guidanceprovidesanyfurtherinstructionorguidancetodeterminehowtocalculateeconomic

benefit.However,U.S.EPAdoesprovideguidanceindetermininghowtocalculateeconomic

benefit,andincludedinitsguidanceistheabilitytooffsetcertainexpendituresfromeconomic

benefit.
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Atthehearing,Toyalpresenteditsexpertwitness,Mr.ChristopherMcClureof

NavigantConsulting,whoconductedanindependenteconomicbenefitanalysis.Mr.McClureis

aCertifiedPublicAccountant,CertifiedFraudExaminer,andisCertifiedinFinancialForensics.

(Resp.Exhibit22(a)).ComplainantpresentedMr.GaryStyzenofIllinoisEPAasitseconomic

benefitanalystexpert.BasedonMr.McClure’sanalysis,thepartiesderivedaverysimilar

calculationregardingdelayedandavoidedexpenditures.(Tr.,12/10/08,p.93:3-5).However,

consistentwithU.S.EPAguidance,Mr.McClure’sdelayedandavoidedcostsanalysisas

presentedatthehearing,tookintoaccounttheexpenditureofthe$1millionToyalspentin

purchasingthevacuumchillerunit.(Tr.,12/11/08,p.158:19-159:11).AsToyalproceeded
withitscomplianceactivities,itrealizedthatitwouldnotneedtousethevacuumchillerunitto
comeintocompliancewiththeSubpartTTrules.Unfortunately,however,ithadalready
expendedthe$1.1million,whichithaddoneingoodfaith,basedupontherecommendationsof
itsconsultant.Additionally,duringthenoncomplianceperiod,Toyalwasunabletoenjoythe
benefitsofusingitsupgradedsolventrecoverysystemand,thus,foregoabenefitof$1,096,631.
Consequently,asaresult,Toyaldidnotenjoyaneconomicbenefitbut,rather,anegativecost
duringthenoncomplianceperiod,whichshouldbefactoredintotheeconomicbenefitanalysisin
thismatter.

1.TheBoardShouldAcceptMr.McClure’sEconomicBenefitAnalysis asPresentedattheHearingbecauseitAppropriatelyCaptures Toyal’sTrueCostofNoncompliance

Mr.McClure’seconomicbenefitanalysisaspresentedatthehearingisappropriate
becauseitcapturesToyal’struecostofnoncompliance.(Tr.,12/11/08,p.l 58:l9-l59:11).
Specifically,Mr.McClurederiveditsanalysisusingthevariouscomponentsprovidedintheUS.
EPABENUser’sManual,U.S.EPAOfficeofRegulatoryEnforcementandCompliance
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Assurance(September1999).(Tr.,12/11/08,p.133:10-18)(seealsoResp.Exhibit22(a)).The

firstofthosecomponentswasananalysisofToyal’sbenefitfromdelayingcapitalexpenditures.

(Tr.,12/11/08,p.133:23-134:9).Thepurposeofcalculatingdelayedcapitalexpendituresisthat

whenacompanyissupposedtoreachcompliancebyacertaindatebutdoesn’t,itavoidsor

delaysthosecapitalexpenditures,therebyholdingontoitsfundsforaperiodoftime.(Tr.,

12/11/08,p.134:1-9).Thus,thecompanyenjoysaneconomicbenefitinretainingthosefundsfor

thatperiod.Id.

ThesecondcomponenttoMr.McClure’sanalysisconsistedoftheavoidedcostswhich

includesthemonthlycostsassociatedwithoperatingthesystemthattheywouldhaveotherwise

operatedhadtheybeenincomplianceand,thus,arecompletelyavoidedbecausetheynever

incurredthosemonthlycharges.(Tr.,12/11/08,p. 134:1-9).InorderforMr.McClureto

completeanaccurateanalysis,itobtainedfromToyalthecapitalexpendituresinformationand

thedelayedcosts.(Tr.,12/11/08,p.134:1-9).Toyalprovidedsubstantialbackupinformation,

invoices,andaccountspayableinformationtosupportallofitsexpenditures.BasedonMr.

McClure’sexperienceandprofessionalcertifications,alloftheinformationprovidedbyToyal

appearedtobetrueandaccurate.(Tr.,12/11/08,p.199:12-16).

Mr.McClureconcludedthatthedelayedcapitalexpenditureswere$153,986.Further,

Mr.McClureconcludedthatToyal’savoidedrecurringcostswere$138,385.However,

consistentwiththeU.S.EPABENUser’sManual,Mr.McClure’sanalysisaspresentedatthe

hearingmodifiedtheabovecoststoincludetheforegonebenefitsrelatedtoToyal’ssolvent

recoveryandtheexpenseofthevacuumchillerunit.(Tr.,12/11/08,p.158:19-159:11).
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2.U.s.EPA’sBENManualProvidesGuidanceonHowtoCalculate
EconomicBenefitandAllowsforLegitimateOffsets

U.S.EPA’sBENUser’sManualsetsforthamethodologyforcalculatingtheeconomic

benefitsgainedfromdelayingandavoidingrequiredpollutioncontrolexpenditures.(Resp.

Exhibit22(a)-BenUserManualp.1-2).Itusesstandardfinancialcashflowandnetpresent

valuetechniquesbasedonmodernandgenerallyacceptedfinancialprinciples.Id.at1-3.Thus,

itservesasguidancetoapractitionerastohowtocalculateaneconomicbenefitpenalty.(Tr.,

12/11/08,p.130:19-22).Mr.McClurereliedontheBENManualtocalculateToyal’seconomic

benefitasprovidedabove.Mr.McClure’srelianceonthismanualisappropriategiventhat

neithertheActnorIllinoisEPAhaveanyotherguidanceregardinghowtocalculateeconomic

benefit.Moreover,evenMr.StyzentestifiedthattheBENmanualisusedbytheIllinoisEPA

andtheAttorneyGeneral’sOffice.(Tr.,12/10/08,p.67:10-68:2).

Infact,thedocumentsrelieduponbyMr.Styzenallpointtoandprovideadditional

discussionoftheU.S.EPABENUser’sManual.(SeeTr.,12/11/08,p.137:23-138:16).

Moreover,ComplainanthaspresentednoevidencethatcontradictsthesubstanceoftheBEN

User’sManual.Finally,eventheU.S.EPAhasstatedthat“theBENisbyfarthebestapproach

availableforcalculatingeconomicbenefitderivedfromdelayedandavoidedcosts.”U.S.EPA,

CalculationoftheEconomicBenefitofNoncomplianceinEPA‘sCivilPenaltyEnforcement

Cases,64FR11732948,32949(June18,1999)(SeeResp.Exhibit22(a)(BlankTabafterBEN

UserManual)).

TheBENUser’sManualprovidesspecificexamplesofcertaincompliancescenariosthat

arerelevantinthematterathand.Specifically,Page4-3oftheBENUserModelprovidesthatif

aviolatorspendsmoneyonasystemthatdoesnotwork,itmayoffsettheeconomicbenefitby

theafter-taxpresentvalueoftheunsuccessfulexpenditure.However,thisoffsetassumesthatthe
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violatorwenttoareputablefirm,thefirmrecommendedthesystemthatfailed,andtheviolator’s

relianceontherecommendationwasreasonable.

Inaddition,page4-6theBENUser’sManualalsoprovidesthatinsomeinstances

complianceis“cheaper”thannoncompliancebecausetheviolatorcomesintocompliancelate

andfindsthatithasbeensavingmoneysinceitinstalledthenewtechnology.Specifically,it

statesthatthissituationmayoccurbecausethecomplianttechnologyallowstheviolatorto

recovermaterialsandlorreduceoperationandmaintenancecosts.Thus,BENproducesa

negativeresult.Inaddition,theBENnotesthatperhapstheviolatorwasunawareofthepotential

costsavingsfromcompliance.

3.Mr.McClure’sEconomicBenefitAnalysisasPresentedatthe
HearingAppropriatelyAccountedforToyal’sExpenseoftheVacuum
ChillerUnit

Mr.McClure’seconomicbenefitanalysisaspresentedatthehearingcorrectlyincluded

theexpenseToyalincurredforthevacuumchillerunitattherecommendationofChemstress

Engineering.(Tr.,12/11/08,p. 158 :19-159 :l1).Ascitedabove,anappropriateeconomicbenefit

analysisshouldincludetheamountofmoneythatToyalinvestedinthecentralizedvacuum

chillersystem.Here,therecordbeforetheBoardshowsthatToyalpurchasedthevacuumchiller

unitforapproximately$1millionattherecommendationofitsconsultant,Chemstress

Engineering.(Tr.,12/10/08,p.166:24-167:2).Theinvestmentofthevacuumchillerunitwas

forcompliancepurposes.Specifically,itwasToyal’sunderstandingthatthevacuumchiller

systemwasneededtoreplacethenumerousvacuumpumpsthroughouttheplant(theseareall

emissionsourcesidentifiedthroughthepermitprocess)withacentralizedvacuumandcondenser

systemthatwouldactasacontroldevicetoaidincontrollingsomefugitiveemissionpoint.(Tr.,

12/10/08,p.214:3-13).
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AsexplainedbyMr.McClureatthehearing,itisappropriatefortheBoardtoconsider

thisexpenseifitistocapturethetruecostofitsnoncompliance.

Q.Ifacompanyspendsmoneyonacapitalproject,beit
pollutioncontrolorapollutioncontrolcapitalproject,
whetheritisusedornotused,doesthecompanyhavethat
moneyavailablethereafter,forotherinvestmentpurposes?

A.No.Oncethedollarsareexpended,thecompanybe
defmitionlosestheeconomicvalueofretainingthose
funds.Andthistypeofsituation,specificallytheToyal
situationisdiscussedintheBENusermanualpresumably
becausetheEPAseesthis.

(Tr.,l2/llIO8,p.151:18-152:5).

Basedontheabove,Mr.McClure’sanalysisappropriatelyconsideredtheexpenditureof

thevacuumchillerunitbecauseToyallostoutonitsabilitytousethe$1millionitspentonthis

systemonrelianceofitsconsultant,Chemstress,forotherprojectsoruses.Further,thereisno

evidenceintherecordthatshowsthatToyal’sreliancewasunreasonableorthatChemstresswas

notareputablecompany.

4.Mr.McClure’sEconomicBenefitAppropriatelyAccountedfor
SolventRecovery

Mr.McClureappropriatelyconsideredtheoffsetforsolventrecoverybecause,hadToyal

beenincompliance,itcouldhaverealizedcertainoperatingefficienciesrelatedtosame.The

BENUserManualspecificallyprovidesseveraldifferentreferencesinsupportofthisassertion.

First,undertheannualrecurringcostdiscussiononPage3-11,itspecificallystatesthatthe

recurringcostsmaybenegativeifcomplianceincreasesefficiency.Thus,itclearlyindicatesthat

offsettingcreditsforanynumberofprocessimprovementsmustbeconsidered.(Tr.,12/11/08,

p.l 4l:l 8-l42:l).
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Second,asprovidedinubsection(a),above,Page4-6providesaveryspecificdirection

tothepractitionertoconsidersaidfactpatternwhenconductingaBENanalysis.Here,when

NavigantConsultingwasconductingitsBENanalysis,initsdiscussionswithToyalitdiscovered

thatthecompliantsystemhadthespecificsideeffectorthespecificresultofcostsavings.(Tr.,

.12/11/08,p.142:21-143:2).Further,thecompliantsystemallowedthecompanytorecover

solventsmorereliably,andthatimprovedrecoveryresultedinacostsavingsbecauseToyalis

doesnotneedtopurchaseasmuchsolvent.(Tr.,12/11/08,p..142:21-143:2).

Moreover,NavigantrequestedthatToyalprovideitwithveryspecificdataregardingthe

recaptureandthepricingofthesolventstoconfirmiftheabovewascorrect.(Tr.,12/11/08,

p.143:10-19)’ 0.BasedonNavigant’sreviewofthedata,itwasveryclearthattherecapture

beforeandaftertheinstallationofthesystemisverydifferent.(Tr.,12/11/08,p.143:20-22).

NavigantconcludedthatToyalwouldhavehadapotentialcostsavingsofmorethanamillion

dollarshadtheyhadthesysteminplaceatthecompliancedate.(Tr.,12/11/08,p.143:22-144:4).

Hence,Navigantcoinedtheterm“foregonebenefit”basedonpotentialcostsavingsthatitwould

haveotherwiseenjoyed.

Complainant’sargumentsdismissingToyal’sforegonebenefitsanalysisshouldbe

rejected.First,theBENUser’sManualsupportsconsiderationofsuchissueswherethereare

processimprovementsduetocompliance.’Second,page4-6oftheBENManualexplainsthat

theviolatorneednotbeawareofthepotentialcostsavingsfromcomplianceinorderforthisto

10AllofthesupportingdataprovidedbyToyalregardingtheforegonebenefitsassociatedwiththesolventrecovery
systemisprovidedinResp.Exhibit22(a)-undertheForegoneBenefitsiab.

Infact,theBENUserManualspecificallyprovidesthatthissituationmayoccurbecausethecompliant
technologyallows,theviolatortorecovermaterialsand/orreduceoperationandmaintenancecosts.(Exhibit22(a)-
BENUserManual.Tab).,
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beconsideredasamitigatingfactor.Third,theComplainantincorrectlyarguesthatthesolvent

recoverysystemwasunrelatedtothecomplianceattheToyalfacility.Infact,thesolvent

recoverysystemwasintrinsicallyrelatedtocompliance.AstestifiedtoatthehearingbyMr.

VanHoose.

Q.Whatisyourunderstandingofwhatwasthelaststepthat
wasnecessarytobecompletedbyToyalbeforeitcould
successfullydemonstratecompliancewiththe81percent
overallcontrol?

A.Thelaststeppriortocompliancetestingwastobeableto
connectthetankfarmintotheRCO.Inourprocess,from
ourfilterpressweactuallyremovesolventandthatsolvent
goesouttothetankfarm,whichisoutside.

Thatneededtobeconnected.—andDenniscangointothat
morespecificallyonhowitwasdone—andthentakethose
vaporsandsendittotheRCO.Uptothatpoint,itwasnot
connected.
Andasalaststepbeyondthatweconnectedthesolvent
distillationtankintothatsamepotthatsendsitouttothe
RCO.

Q.AndearlierdidIunderstandthatitwasatthatpointintime
thatyouwereabletouseairstrippingtoremovethe
contaminants—

A.That’scorrect.

Q.
--fromthatsolvent?

A.That’scorrect.

Q.Whydidtheuseofthatairstrippingsystemresultinthe
abilityforToyaltocontinuetoreusethatsolventmany
moretimes?That’saprettypoorquestion,butIthinkyou
gettheidea.
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A.Whydiditwork?Thebubblingoftheairandtheair
strippingactuallyallowstheshortchainacidstovaporize
off,removingthatfromthesolvent.Thenwecanusethe
solventbackintothesystemoverandoveragain.

(Tr.,12/10/08,P.169:12-19).

Asaresultofabovemodificationstoitssolventrecoverysystem,Toyalwasabletoenjoy

thebenefitsofnothavingtobuysolventattheinitialcostonceithadcompleteditscompliance

activities.(Tr.,12/10/08,p.172:1-8).Basedontheabove,itisclearthatMr.McClure

appropriatelyconsideredtheforegonebenefitsassociatedwiththesolventrecoverysystemand,

therefore,wasabletomoreaccuratelydetermineToyal’struecostofnoncompliance.

5.Mr.Styzen’sEconomicBenefitAnalysisisIncompleteBecauseHe
FailstoCaptureToyal’sTrueCostofNoncompliance

Notwithstandingtheabovearguments,Mr.Styzen’scalculationsofToyal’sdelayedand

avoidedcostswereverycomparabletothosecalculatedbyMr.McClure.However,therewere

certainminordistinctions,noneofwhicharesignificant,exceptfortheargumentspresented

below.ThekeyvaluesconsideredbyMr.McClureincluded:

•Thecapitalexpenseforthecontroldeviceintheamountof$1,252,017

•Non-ComplianceStartDateofMarch15,1995

•Non-ComplianceEndDateApril1,2003

•PlantCostIndexforInflationRate

•TaxRate

•DiscountRate5%EstimateofRisk-FreeRate

Mr.StyzengenerallyagreedwiththeabovevaluesinMr.McClure’sdelayedand

avoidedcostanalysis.However,Complainantarguesthatthediscountrateisinappropriate.
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a.Mr.McClure’sUseoftheDiscountRateisAppropriate

Whilethestateclaimsthattherisk-freediscountrateisinappropriate,itisimportantto

notethatMr.McClure’s(5%)isactuallyhigherthantheoneusedbyGaryStyzensandwould

resultinalargerpenalty(intheabsenceofthesolventoffset).Thediscountratesused,although

employedbasedondifferenttheories,aresocloseastomakeanydifferenceimmaterial.Mr.

McClure’sinclusionoftherisk-freerateiswellsupportedinbothcaselawandrelevant

economicandlegalliterature.SeeUS.v.WCISteel,Inc.,72F.Supp.2d810,830,1999U.S.

Dist.Lexis174376*58(N.D.Ohio1999).

b.Mr.Styzen’sEconomicBenefitisInappropriateandIt
ConfusesEconomicBenefitWhichisaPurelyFinancial
Analysis,withPunitiveConsiderations

TheBENUser’sManualclearlystatesthateconomicbenefitis“nofault”innature.See

Page1-2.ThisisconsistentwiththeActasitrequiresthecalculationofeconomicbenefitfirst,

andthenconsiderationoftheotherfactorssetforthinSection42(h)inmitigationoraggravation

ofapenaltytobeimposeduponthenoncompliantparty.Itisclear,basedontheinformation

providedabove,thattheexpensesassociatedwiththevacuumchillerunitandtheforegone

benefitsarewithintheparameterofconsiderationsthatcanbeusedindeterminingan

appropriateeconomicbenefitanalysisassetforthintheBENUser’sManual.Mr.Styzen

rejectedthisasalegitimateconsideration,butdidnotrejecttheprinciplesorsubstanceofthe

BENUser’sManualitself.Rather,Mr.StyzenarguesthatitshouldonlybeusedbyIllinoisEPA

andtheAttorneyGeneral’sOfficeforsettlementpurposespjy.Significantly,Mr.Styzen’s

expertreportoffersnoauthorityastowhytheBENmodelshouldorshouldnotbeapplied,

simplybasedontheproceduralpostureofacase.Mr.Styzen’stestimonyatthehearingwas

similarlyunsupported.(SeeTr.,12/10/08p.75:9-87:12).Therefore,hisrationaleforrejecting
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applicationoftheBENUser’sManualinanenforcementproceedingmakesnosense,andis

nothingmorethan4psedixit(i.e.,“BecauseIsaidso.”)

BecauseMr.Styzen’sanalysisdid.notincludethetruecostsofToyal’snoncompliance,

itsanalysisisflawedandincomplete.Therefore,theBoardshouldlooktoMr.McClure’s

analysisaspresentedatthehearingtodeterminethetruecosttoToyalofitsnoncompliance.

c.IfAcceptedbytheBoard,Mr.Styzen’sAnalysisWould
NegativelyImpactComplianceandGoodBusinessPractices

Mr.Styzen’stestimonyandeconomicbenefitanalysis,ifacceptedbytheBoard,would

haveachillingeffectonthewillingnessofregulatedentitiestocomeintocompliance.

Regulationsaresupposedtobeappliedinaconsistentmanner.Mr.Styzenhascitedno

authorityastowhyanagencysuchastheIllinoisEPAortheAttorneyGeneral’sofficeshould

beabletorelyontheBENmodelforsettlementpurposesandnotforinunderother

circumstances.Moreover,theU.S.EPAhasrecognizedthattheBENModelaswasdiscussed

aboveandithasopenedthisdocumentupforpubliccommentsoastocontinuetobetterthe

model.64FR117,32948(June18,1999).AsprovidedintheBENUser’sManual,economic

benefitis“nofault”innatureandispurelyfinancial.

Throughouthistestimonyatthehearing,Mr.StyzencitestoaU.S.EPAdocumenttitled,

“LevelingthePlayingField”whichdiscussedthepurposesoftheeconomicbenefit.(SeeTr.,

12/10/08p.75:9-87:12).Specifically,thedocumentstatesthatpenaltiesserveto“levelthe

playingfield”andensurethatnoncompliersdonotenjoyorgainacompetitiveadvantageover

competitorswhohaveinvestedtimeandmoneytoachievecompliance.(Resp.Exhibit28p.1).

Nowhereinthisdocumentdoesitstatethateconomicbenefitisbasedongoodfaithefforts,or

otherpunitiveconsiderations.Rather,itspecificallydistinguishedeconomicbenefitfroma

penaltyasprovidedonpage1,“Thecivilpenalty...imposeonaviolatorhastwocomponents:
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theeconomicbenefitbeingrecovered,whichensuresthattheviolatordoesnotprofitfromhis

illegalaction,andadollarpenaltythataccountsforthedegreeofseriousnessoftheviolation.”

(emphasisadded).ThisisconsistentwiththeU.S.EPABENUser’sManualandthearguments

presentedaboveastowhyMr.McClure’sanalysisisthemostappropriatebecauseitprovides

thetruecostofToyal’snoncompliance.

Moreover,thissamedocumentrelieduponbyMr.StyzenspecificallycitesthattheBEN

Modelisusedtocalculateeconomicbenefit.But,unlikethemanyexamplescitedinMr.

Styzen’stestimony,aneconomicbenefitanalysisshouldbebasedononeperson’sunfounded

assertionsoropinionthatacompanydidnotmake‘gooddecisions,’withregardnotonlyto

environmentalcompliance,buttootherbusinesspractices.(See12/10/08,p.97:17-98:14).Mr.

Styzen’stestimonyisfurtherdiscreditedbecausehecontends(again,withoutanysupport)that

Toyalshouldhavecomeintocompliancequicklyandefficiently;yet,Complainantdidnot

presentanywitnessesorevidencewhichprovesthatToyalcouldhavecomeintocomplianceany

morequicklyandefficientlythanitdid.Additionally,atthehearing,Mr.Styzenadmittedthat

hedoesnothavethetechnicalexpertisetojudgethecomplexityofinstallingpollutioncontrol

captureandcontrolequipment.(Tr.,12/10/08p.lOl:l 7-lO2:l2).

Finally,whileMr.Styzenrecitesthedocument“LevelingthePlayingField”atlength,he

failstoacknowledgethatToyalonlyhastwoothercompetitors:SiberlineandEckart,withToyal

beingthesmallestofthethree.Significantly,however,bothofthelargerfacilitiesarelocatedin

attainmentareasforVOMs,sotheyhadnoneoftherestrictionsandrequirednoVOMcontrols

basedonSteveAnderson’sreviewoftheirpermitfiles.(Tr.,12/11/09p.88:22—89:22).
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6.Complainant’sArgumentsRegardingEconomicBenefitAreFlawed
andRevealaLackofUnderstandingoftheTechnicalCompliance
IssuesInvolvedinThisCase

Toyal’spositionregardingtheproposedoffsetsofthesolventrecoverysystemandthe

vacuumchillersystemiscompletelydifferentfromtheargumentmadebytherespondentinthe

Panhandlecase.InPanhandle,therespondentarguedthatitdidnotreceiveanyeconomic

benefitbecausehaditcompletedtherequiredcontroltechnologiesonatimelybasis,itwould

havesavedasubstantialamountofmoney.Peoplev.Panhandle,PCB99-191,*22(Slip.Op.

November15,2001).Specifically,theFederalEnergyRegulatoryCommission(“FERC”)would

haveallowedtheRespondenttosetitsratestorecovertheexpensesofthecontroldeviceplusa

reasonablereturnonaninvestmentand,secondly,theretrofittingofthecontrolsatthe,timewas

morecostlythanifithadcompletedsuchchangesatthetimeofthehearing.Id.at23.The

Boardrejectedthisargumentbecause,byavoidingthosecosts,theRespondentinPanhandlewas

abletouseitsmoneyforotheruses.Id.Furthermore,theBoardnotedthat“thecostsfrom

retrofittingareself-imposedandexistsolelybecausetheviolatordidnotpaytocomplyontime.”

Here,Toyalspent$1milliononpurchasingthevacuumchillerunitandspentanadditional

amountonpurchasingreplacementsolvent.Thus,Toyalnolongerhadthissignificantamountof

moneytoutilizeforotherpurposes.Consequently,Toyal’srequesttooffsetthevacuumchiller

unitandtheexpensesofthesolventrecoverysystemdiffersignificantlyfromwhatwas

presentedtotheBoardinPanhandle.

ToyalisnotrequestingtooffsetthecostsofitsRCOdeviceasitaeeswiththeBoard

thatthedeterrenteffectofcivilpenaltieswouldbecompromisediftheviolatorwouldgetcredit

forignoringitslegalobligations.Here,Toyalspentasignificantamountofmoneyintryingto

comeintocompliance.Ithiredseveralcompetentprofessionalswhounfortunatelydidnotfully
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understandthecomplexityofToyal’soperationsandhowitwouldbeabletosatisfyboththe

captureandefficiencyrequirementsofSubpartTTrules.Toyalreasonablyrelieduponthe

adviceofitsexpertconsultanttopurchasethevacuumchillerunit.OnceToyalpurchasedthe

vacuumskidcondenserfor$1millionin2000,itnolongerhadthe$1milliontospend.

Complainant’sattemptstodrawsuchaparallelbetweenToyal’srequestandthatinPanhandle

mischaracterizesormisunderstandsthefactsinthiscase.

WithrespecttothemodificationstoToyal’ssolventrecoverysystem,byusingtheair

strippingdeviceToyalwasabletouseasystemthatwasbetterfortheenvironment.Thuswhile

civilpenaltiesshouldseektodeterviolator’s,therearealsofactorsinSection33(c)and42(h)

whichseektomitigateaviolator’sgoodbehavioraswasthecasehere.

IV.CONCLUSION

TheU.S.EPABENUser’sManualisareliabledocumentanditprovidesamplesupport

thatMr.McClure’seconomicbenefitanalysiscapturesToyal’struecostofnoncompliance.

However,theBoardhasbroaddiscretionindeterminingwhichofthefactorssetforthinSection

33(c)and42(h)todetermine,whatshouldbeanappropriatecivilpenalty,ifany.Basedonallof

theinformationbeforetheBoard,thisistrulyacasewhereRespondentwashonestlytryingto

complywithitsobligationsunderSubpartTT.Ithasexpendedasubstantialamountoftime,

money,andotheravailableresourcestodemonstratecompliancebut,unfortunately,dueto

certainuniquecircumstances,itsabilitytodemonstratecompliancespecificallywiththecapture

efficiencyportionoftheSubpartTTrulesforthemultitudeofitssmallsourceswasvery

challenging.Further,althoughToyaldidnotdemonstratecomplianceuntil2003,itcontinuously

operatedacontroldevicesinceDecember1998andhasbeencompliantsince2003.
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Basedonalloftheabove,Toyalrespectfullyrequeststhatasubstantialpenaltynotbe

imposedinthismatterbecausesuchwouldbeinappropriateandwouldnotaidinenforcementof

theAct.

Respectfullysubmitted,

TOYALAMERICA,INC.

By:
eofitsAttorneys

()
Dated:April23,2009

RoyM.Harsch,Esq.
LawrenceW.Falbe,Esq.
YeseniaVillasenor-Rodriguez,Esq.
DrinkerBiddle&ReathLLP
191NorthWackerDrive-Suite3700
Chicago,Illinois60606
(312)569-1000
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